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IOPUINYECKHUE HAYKH

YK 34
Bareiimkos A.A.
cTyneHT 2 kypca Uucturyra IIpasa
Camapckuii ToCy1apCTBEHHBIN SKOHOMUYecKnid yHuBepcuteT (T. Camapa, Poccus)

AnTtocs I1LA.
cTyneHT 2 kypca Uucturyra IIpaBa
Camapckuii TOCy1apCTBEHHBIN SKOHOMUYecKknid yHuBepceuteT (T. Camapa, Poccus)

PacckasoBa JI.®.
WuauBuayanbHbli npeanpuHuMatens (r. ToaparT, Poccus)

K BOITPOCY O TEOJIOTHYECKOH TEOPUHU MPOUCXOKJIEHUS TOCYJIAPCTBA
B COBPEMEHHBIX PEAJIMAX

Paccmampueaemces eonpoc o meonocuueckol meopuu npouUcXoicoeHus 20cyoapcmeda 8 co8peMeHHOU
Hayke 2ocyoapcmea u npaea. B eocyoapcmeosedenuu napanienbHo cywecmeyrom OecsimKu  meoputi
NPOUCXOIHCOCHUST 20CYOapCcmea U npasa. Y Kkaxcoou meopuu uMeromcs CulbHvle U clabvie CMOopoHbl, KANCOAds.
meopusi omeeuaen nepcoHAIbHbIM UHMeEPecam ucciedosameeli 8 COOmeemcmseuul ¢ ux TUYHbIMU 63210aMU U
mupoowywenuem. Teonocuueckas meopusi NPOUCXONHCOEHUST 20CYOAPCMEA OMHOCUMCA K UYUCTY mMeopull,
KOMOopble HeGO3MONCHO O0KA3AMb UL ONPo8epeHymb. Bcecmoponnee u komniekchoe uzyyenue 0aHHo meopuu
NPOUCXOAHCOCHUS 20CYOAPCMBA NO360IUN, 8 NEPBYI0 0uepedb, 832/ISIHYMb HA 20CYOAPCMB0 2A3aMU 8ePYIOULe2o
UHOUBUOA, A MAKIHCe NO38OIUM OYEHUMb (DUNOCODCKUE apeyMeHmbl COCMOAMENbHOCMU OAHHO20 YYeHUS U
onpeoenums e2o0 Mecmo 8 CO8PEMEHHOM Mupe, 20e pojlb YePKEU NONPENCHEM) BbLCOKA.

Knrouesvie cnosa: meopus eocydapcmea u npaea, meojocusd, meojocudecKkas meopusd, MmOMU3M,
Heonomu3m.

CyIHOCTh TIOHATHUSI «TOCYIAPCTBOY SIBISIETCS KIIFOUEBOW KaTeropHel MpeaMeTa TeOpUH TOCYAapcTBa H
IpaBa, a TAaKXKe APYTUX TYMAaHUTApHBIX JUCUUIUIMH. PaCKpBITh CMBICH TaHHON Ne(UHULUU CTPEMSATCS MHOTHE
yuenble. Kaxapiii U3 nccienoBaTenieil TOIKOBAI «rOCyIapCTBO» C PA3IMYHBIX TOYEK 3PEHUS — IOPHIMYECKOM,
HKOHOMHYECKOM, COLMAIbHOM M MHOTUX JApPYIHX. B CBsi3u ¢ 3THM, KpailHe CIOXHO JaTh HMCYEpIbIBAIOIIEEe
OTIpeJIeNIeHUe ATOMY IMHUPOKOMY 00BekTy. Ho HecMOTpst Ha 3T0, MOMCKHM HanboJiee yJOOHONH U YHHUBEpCAIbHOU
MHTEPIpPETalMy He MPEeKPaIatoTCs.

C smoxu riry00Ko#i IPEBHOCTH, CO BPEMEHH BO3HUKHOBEHUS ITEPBBIX TOCYAAPCTB, MBICIIUTENHN 33 TyMaJIUCh
- 4TO €CThb «rocyaapcTBo»? Kaxas sroxa co CBOMMH BEIMKHUMH YMaMH, HCXO/ISl U3 YPOBHS TOCTUTHYTHIX B CBOE
BpeMsl 3HAHH, MBITaJlach OTBETUTH Ha ATOT BOMpoc. B HacTosImee Bpemsi B HayKe CYIIECTBYET 0oJiee TPEXCOT
oIpeJiesIeHUIl TaHHOMY TOHSTHIO, KaXKI0€ U3 HUX PACKPBIBAET CMBICI B COOTBETCTBHM CO CBOMM IPEIMETOM.

PaccMoTpuM HekoTOpbIe HanboJIee HHTEPECHbBIE U3 onpeaencHui [1, c. 89]:

1. «l"ocynapcTBO - MPOAYKT HEMPUMUPHUMOCTH KJIACCOBBIX IPOTUBOpeunin» - Jlenun B.1.;

2. «["ocymapcTBO - OTHOIICHHWE MEXIy MPaBUTEILCTBOM M TIOJIaHHBIMH, OIMpAIOIIEecs Ha CTpax MU
m060Bb NocneqHUX» - Hukkono Makuasesy,

3. «[ocynapcTBo - pe3ynbTaT JOroBOpa MEXKIY JTHOABMH, ITOJIOKUBIIETO KOHEI] ECTECTBEHHOMY COCTOSHHIO
BOIHBI BceX MPOTUB Bcex» - Tomac I'006c¢.

MBI MOXeM c/1e1aTh BBIBOJ, YTO TOCYIaPCTBO - 3TO OYEHB CIIOKHBINA COI[MATLHBIA HHCTUTYT, TOJKOBAaHUE
KOTOPOTO HE MOXET OBbITh OCYIIECTBJICHO C KakKOW-TO OAHOH cropoHbl. [[ns Hambomnee 3(pQPEeKTUBHOIO U
Ka4eCTBEHHOI'0 [TO3HAHMS 3TOT0 HHCTUTYTA YUEHBIE HCIIOIb3YIOT COOMPATEIbHBIE ONPEACIICHUS, PACKPhIBAIOILNE
rITyOMHY 3TOTO COLMATBHOT0, SKOHOMHUKO-TIOIUTHYECKOTO U (PHIOCOPCKOTO SBICHHUS.

Teosnornyeckas Teopus - ee Ha3BaHNWE MPOUCXOIUT OT TPEUECKUX CIIOB «Teo» — bor u «ioroc» — y4eHue,
T.e. yueHue o bore. 1o o71Ha U3 IpeBHUX TEOPUIl POUCXOKICHUs rocyaapcTBa. OHa 00BSCHSIET BOZHUKHOBEHUE
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U CyLIECTBOBAHUE rocyapcTBa 00XKbel BOJIEH, pe3yabTaToM 00XkKbero npomeicia. ['ocynapcTBo BeuHo, Kak cam
bor, a rocynapp Hanensiercs borom BiIacTbiO NOBENEBAThH JIOAbMHU U PEAIM30BbIBATh 00XKbIO BOJIIO HA 3€MIIE.
JIromu noKHBL GECIPEKOCIOBHO MOJYUHSATHCS BOJIE FOCYAaps.

B coxpanuBmmxcs surepaTypHbIX naMmsaTHukax JlpesHero Erunrta, Basunona, Munuun, Kuras dgerko
BbIpaK€Ha Huesi 00’KEeCTBEHHOTO MPOUCXOXACHHUs rocyiapcrsa. Hambonee mumpokoe pacnpocTpaHEHHE 3Ta
Teopust nonyunia B CpenHeBekoBbe. | 71aBHOI ee HampaBlIEeHHOCThIO OBUIO OOOCHOBAHHE IMPEBOCXOCTBA
LIEpPKOBHOM BilacTh Haj cBeTckoi. Haumnas ¢ IX—X BB. ¢opmupyeTcsi Tak Ha3pIBacMasi Teopus Meuen (Med —
CHMBOJI BJIACTH), COIJIACHO KOTOPOHM JUIA 3alUThl XpUCTHaHCTBa borom OBUIM MaHBI IEPKBU JIBa Meda —
JyXOBHBIN U cBeTcKui. LlepkoBb, COXpaHUB IS ce0s1 JYXOBHBIM M€Y, CBETCKUM Tepenaia MoHapxy. [loaromy
MOHApPX JI0JDKEH MOAYMHATHCS LIEPKBHU, OO OHA — UCTOYHHUK ero BiaacTd. OTHAKO UMeNach U Apyras TPaKTOBKa
3TON TEOPUU: CTOPOHHUKHM HE3aBUCHMOW CBETCKOM BJIACTHU YTBEPXKJajdd, YTO MOHApPXH IMOJIYYWIM CBOM Meu
HenocpencTBeHHO oT bora. B Poccuu CTOPOHHUKHM TEOJIOTMYECKON TEOPUHM TOBOPUIIM, YTO LIAPKO BIIACTH JIaHa
boroMm, mosToMy oHa He MOKET ObITh HUYEM M HUKEM orpaHuyeHa. Hemocnyianue rocyaapcTBEHHOM BIACTH
MO’KET PAaCLIEHUBAThCS KaK Henociylianue BeepblHemy.

[IpunaBas rocynapcTBy U rocyaapsm (Kak MpEeACTaBUTEISIM U BBIPA3UTENSIM O0KECTBEHHBIX BEJICHHIN)
OpEO0JT CBITOCTH, UACOJIOTH TEOJIOTHYECKON TEOPHH MOJAHUMAIN M TIOJHUMAIOT X MPECTHX, CIOCOOCTBOBAIH U
CHOCOOCTBYIOT YTBEP)KIIEHHIO B OOIIECTBE MOpsAIKa, corjiacusi M OyxoBHOCTH. Oco0oe BHHUMaHUE 37ech
YAENSeTCsl <«IOCpEeJHUKaM» MeXAy boroM u rocynapcTBEHHOM BIAacTbi0 - LIEPKBH U PEIUTHO3HBIM
opranuzanusM. BMecrte ¢ TeM JaHHas JOKTPUHA YMaJseT BIMSHUE COLMAIBHO-3KOHOMHUYECKHX W JAPYTHUX
MaTepUaIbHBIX U JYXOBHBIX OTHOILLIEHUI Ha TOCYJapCTBO U HE MO3BOJISIET ONPEAETUTh, KAK COBEPILIEHCTBOBATD
dbopMy rocynapcTBa, Kak yIydlllaTh TOCYJapCTBEHHOE YCTpoicTBO. K Tomy ke Teonoruueckas Teopus B
MPUHIUIIE HeJ0Ka3yeMa, K00 MoCTpoeHa B OCHOBHOM Ha Bepe [2, ¢ 78].

MoxHO caenarb BbIBOJ, YTO C TOYKH 3PEHHUSI CTOPOHHUKOB TEOJOTMYECKON TEOPUM IPOUCXOXKICHUS
rocy/1apcTBa, rocy1apcTBO — 3TO MPOAYKT 00KEeCTBEHHOU BOIM. bor (HE3aBUCUMO OT PEIMTHO3HOIO TEUEHUs)
co3Jiasl 3eMITIO U pa3IMYHbIe HAapo/Ibl (TOCYAapCTBa), B KOTOPBIX HAJEIUII IEHCTBYIOLIETO PAaBUTEIIsl BEPXOBHOM
BiacTeio. dopma rocynapcTBa (TEpPUTOPUATIBHOE YCTPOMCTBO, (hopMa MpaBJICHUS W MOJTUTHUYECKUN PEKUM)
TaKXke IpeaonpeeneHsl 00’)KECTBEHHBIM BMeIIaTeabCTBOM. OHAaKO MOYKHO YBHJIETH SIBHBIE «OCTpBIE YTIIBD»
JAHHOW TPAaKTOBKH CYTH rOCyJapCTBa U TOCYJapCTBEHHOM BJAacTU: €CiM bor co3nan rocyaapcTBo B TOM BUJE, B
KAaKOM €ro BUJAT NOJJaHHbIE MOHAPXa, TO IOYEMY B IPYIHMX FOCY1apCTBaX MHOE IOCYAAPCTBEHHOE YCTPOMCTBO
(pa3Hasg cremeHb CaMOCTOSITEJIBHOCTH 3€MeNlb B CTpaHe, BBIOOpHBIE JUIEpbI, Oojiee CBOOOAHBIN pPEXKUM
oTHOWIeHUH BiracTh W Hapona)? Ilomywaercst bor nomyckaer mHble (OpMBI OpraHU3alMM YEIOBEUECKOTO
oOmiectBa, ueM MoHapxusi. Kpome toro, mobas cMeHa JeHCTBYIOLIEM BIAacTM B CTpaHE JOJDKHA
O3HAMEHOBBIBAThCSA KPaXOM CaMOIo TOCYAapCcTBa Kak TBOpeHUs: BeeBblmHero. O HaKko TakuX «O0XKECTBEHHBIX»
KaTakKJIM3MOB M Kap He mpoucxoauT. M3 3Toro MokHO cienaTh BBIBOJ, 4TO BOr TOJNBKO 3al0KHUI OCHOBY
AeWcTByomIel (OopMBI TOCYapcTBa M 00ILECTBA, JalIbIIe CAMU JIFOIU JOJKHBI ONPEIEIATh: MTOAXO0JUT HaM TaKoe
YCTPOMCTBO WIJIM CJIEAYET YTO-TO U3MEHUTh. MOKHO FOBOPUTH O TOM, UYTO JJaHHAs TEOPHsl, C OJTHOM CTOPOHBHI,
OTrPaHUUYMBAET BapUAHThI PA3BUTHSI TOCYAAPCTBA T.K. CTABUT €0 B paMKH HUCXOJHOTr0, co3ganHoro borom. Ecin
B3TJIIHYTh C JIPYrOl CTOPOHBI — IMPEIOCTABISET UM MIPaBO BBHIOMPATh MEXKIY TOCYJapCTBEHHON NaHHOCTHIO OT
BceBblIlIHero u caMoCcTosITENFHO YCTaHOBICHHOM (hOpMOii rocyapcTBa.

MHorue coBpeMeHHbIE MPUBEPKEHIIbI TeoJorudyeckux yueHuil (A. Aysp, O. Bomsd, X. Hombouc, O.
XapcrT ¥ Jip.) BUAAT UCXOJITHOE OCHOBaHHME M MCTOYHHK MpaBa M rocyapcTBa B KOHEYHOM cueTe, UMEHHO B bore
(ero pasyme, Boje, TBOpEHUH U T.A.). B HacTosmiee BpeMsi AaHHAs KOHLENLUS NPEACTaBiseT OQULIHATbHYIO
NOKTpuHYy BaTtukana.

CoBpeMeHHbIE TOCIIEIOBATENM 3TOM TEOpUH, KOTOpPbIE CUUTAIOT T'OCYAAPCTBEHHYIO BIACThb BEYHOU U
He3pI0neMoil. TeokpaTuueckass TeOpusl JTOKa3bIBAETCS HAIWYMEM TEOPETHUECKUX TOCYIAApCTB B HAIIM JIHU.
[IpaButenbcTBO MpaHa onuckIBaeTcs Kak «T€OKpaTUYECcKas peciyoIuKa.

I'maBa Upana sBisieTcss TyXOBHBIM M HAllMOHAJIBHBIM JIMJEPOM, Ha3HAYAETCS HA MOKU3HEHHBIM CPOK U
n30bupaercs opraHoMm moj Ha3Banuem CoBer skcreptoB. CaynoBckas ApaBusi U MpaH mnoanep:kuBaroT
pPEJIUTHO3HBIE CYZbl IO BCEM AacHEKTaM IIpaBa M PEJIMTHMO3HOM MOJIMLUHU JUIsl TOJAEpKAaHMS COLUAIbHBIX
TpeOoBaHU. BONBIIMHCTBO MyCyJbMaHCKUX cTpaH bmmwkHero BocToka HMMEOT TpaBOBBIE CHCTEMBI, B
Pa3IMYHON CTETEeHU HaxoJsIuecs Moj BiusHueM mapuara. M3pawns, Unaus u OummnmuHbl 0 pUIMamTsHO
MPU3HAIOT TPAXKIAHCKME MYCYJIbMAaHCKHE 3aKOHBI, TIOJHOCTBIO OCHOBAHHBIC HA IIapuare. 3aKOHbI IIapuaTa
Tak)Ke MPUMEHSIOTCS B pa3inuuHbiX yacTsax Cynana, Hurepun, Adranucrane, JIuBuu u Apyrux crpaHax.
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IIpaBoBas cucrtema BaTtukana yxXoauT KOpHSAMM B KaHOHMYECKOe MpaBo. [lama «wmMeer moOIHOTY
3aKOHO/IaTEIIbHOM, HCIIOJHUTENBHOM 1 cyeOHol Biactei» [3, c. 45].

B Poccun B Hactosniee BpeMs TEOJOTMYECKOM TEOPHH NMPHUACPKUBAIOTCS Bepyrouiue B bora mroau n
CILYKUTENH LIEPKBH, [IOTOMY YTO UMEHHO bOI COTBOPHII 3€MIII0, )KUBOTHBIX, PACTEHHUSI U IIPOYEE, YTO HACEISAET U
o0uTaeT Ha «3emile IpelHoil». ['ocynapcTBo 3apoansock 1o BeneHuto boxbeMy, nMeHHO bor napoBait 3akoHbI
- «3anoBeau XpHUCTOBbD». Eciii BHUKHYTh B HMCTOPHIO M IPOAHAIM3UPOBATh JEBATH 3alOBENEH, TO MOXKHO
YBHJIETh, UTO, COOJIIO/Iasi 3TH 3all0BE/IU, Mbl HE Oy/ieM HapylaTh CBOOOLY APYTUX IPpaXkAaH, IPUUYUHATH Bpel U
00JIb JIOSIM, U BCE TO CBOJIUTCS K TOMY, YTO Bor cOTBOpHII IpaBOBOE IrOCyapCTBO, TOJIBKO YIPABISET UM HE
caM OH, a YEJIOBEK, KOTOPOr'0 OH MOCIaJl Ha 3€MIIIO JUIsl YIIPABJICHUS.

MOokHO clenaTh BBIBOJ, YTO B HACTOALLEE BPEMs TEOJOTMYECKask TEOPHs IIPOUCXOXKIACHHS IOCyAapCTBa
HOMNYJISIPHA B CTpaHax C «HECBOOOIHBIMY IOJUTHUECKUM YCTPOHCTBOM. I'OCyaapCTBEHHBIE AeATENN B LEIAX
JIeTaJIM3alny ¥ OTIPABAAaHUs CBOUX OCCUMHCTB U MPOM3BOJIA MBITAIOTCS TIOPOAUTH B YME HAPOJa MPEICTABICHHS
0 TOCYAapCTBEHHOM peXHMe Kak «Bblcuied muiioctu boray». JItoOble BbICKa3bIBaHUS MPOTUB JIEHCTBYIOLIETO
[IpaBUTENsl PaBHOCWIbHBI OTPULIAHUIO BCEBBIIHEro, YTO MPUBOAMT K KpaliHE HETaTUBHBIM IIOCIEICTBUSM:
IIpECIEA0BAaHUIO, ApECTaM U Ka3HsAM. JIMILb B Majioll 4aCcTH TEOKPAaTUYECKUX TOCYJapCTB CYLIECTBYET aTeU3M KaKk
KYJIbTYpHOE SIBJIEHUE. YUeHHE O 00KECTBEHHON CYIIHOCTH rOCy1apCTBa yTPauyMBaeT CBOIO POJIb B CTpaHax, e
peNurus He 3aHUMaeT LIEHTPaJIbHOIO MECTa B KU3HU o011ecTBa. MOXKHO CKa3aTh, YTO C Pa3BUTHEM COBPEMEHHOMN
HAYKH, MTOMYJISIPU3AIMH HOBBIX, 00Jiee MPOpadOTaHHBIX TEOPHUH MPOUCXOKACHUS TOCYIAPCTBA, TEOIOTHUECKAs
TEOpHsl OTXOIUT Ha BTOpoH miaH. OgHako (UIOCOPCKYIO CYHIHOCTh BONPOCA HUKTO OTPHLATH HE MOXKET —
JaHHas TeopHsl Oy/leT MMETh MECTO B HayKe Ha JIIOOOW CTaJuu pa3BUTHA rOCyIapcTBa W OOIIECTBa T.K. OHA
0a3upyeTcsl Ha CaMOM CIIOPHOM Te3HUCe: Te3UCE O CYILECTBOBaHUH bora n Bepe MUILIHap/10B YEIIOBEK.

ABpenuii ABryCTHH — OIMH U3 BUJHBIX UECOJIOTOB XPUCTUAHCKOM LIEPKBHU U 3alaJHOM naTpucTuku. K ero
OCHOBHBIM TpyAaM oTHocsTcs: «O rpane boxuem», «O cBOOOAHOI BOjIE».

ABTYCTHH MTOTYEPKUBAI, YTO P BCEM MHOTO0OpAa3UH M Pa3IndiH HAPOJOB, KK U3 KOTOPBIX KHUJI U
KHMBET «I10 OCOOBIM YyCTaBaM M OOBIYasM», BCErJa CYIIECTBOBAJIO «HE Oojiee Kak JBa pojJa 4ellOBEYECKOTro
OO0ILIEHUs Y, «IBa IPaa», COCTOSIIUX COOTBETCTBEHHO U3 JIIOJIEH, KUBYIIUX I10 IJIOTU WIK TAKKE U IO TyXY.

ITo nmoBony onpeanenenus rocynapersa y Llunepona ABrycTuH 3amedaeTt, YTO OHO OOJIbIlIe TOAXOIUT AT
ONpeAENIeHUs] UEPKBU: COKO3 JIOJACH TONBKO TOIZJa OCHOBBIBAETCS HAa IIPaBe, KOIJa COYETAeTCs CO
CIPaBEIMBOCTHIO.

@®opMbl MpaBICHUS Pa3IUYaAlOTCS B 3aBUCHUMOCTH OT Te€X O00s3aHHOCTEH, KOTOpbIE BO3JaraloTcsi Ha
BEPXOBHYIO BJIACTb.

['maBHBIMM cpeiM HUX OH CUMTAeT MOPaJbHbIE U PEIUTHO3HbIE 0053aHHOCTH, B YACTHOCTH, YBa)KEHUE K
bory n yBaxkxeHune K 4enoBeKy. B MpoTHBOINOIOKHOCTh apUCTOTEIEBCKOM TPAAULIMKA OH HE MPOSIBISET HHTEpEca
K YTHJIMTApPHBIM MPEUMYILECTBAM WIH, HAIPOTHB, HEY100CTBaM TOM WM UHOU (HOPMBI.

l'ocynapcTBo, B KOTOPOM HIHOpHUpYETCs MpaBo (KAaK BOIUJIOUIEHHWE CHPABEAJIUBOCTH) — MOruoiee
rocynapctBo. Ecnu B rocynapcTBe COXpaHSIIOTCSI CHPaBEIMBOCTh M YBaXXEHHE K PEIMTUHU, TO BCE (POPMBI
NPaBJICHUs, PAaBHO KaK AaBTOPUTET M IOJHOMOYHS BJACTH, CTAHOBATCS JOCTOWHBIMH TOTO, YTOOBI MM
noauuHsThCs [4, ¢. 177].

HecmoTpss Ha mosBIIEHHE XPHUCTHAHW3UPOBAHHBIX TOCYNApCcTB, ABIYCTMH HE OTOXKIECTBIISET
XPUCTUAHCKYIO OOUIMHY U TOCYAAPCTBO, Tpajl 00KUii U 1IepKOBb. Pa3BuBas Beiies1 3a CBOUM YUUTENEM EHCKOIIOM
AMBpOCHEM HJEK0 BEPXOBEHCTBA ILEPKBM HaJ TIOCYJapCTBOM, ABIYCTHH, CUUTasCh C IOJIMTHYECKOMN
pEaNbHOCTBIO CBOETO BPEMEHHW, 4YacTO MMEHYET LEpKOBb IUICHHUIEH, KOTOpas BBIHYXKJEHAa CHOCUTH
HECOBEPUICHCTBO HABS3BIBAEMBIX €1 YEIOBEUECKON BIACThIO 3aKOHOB, HO B TO )K€ BPEMs IPU3HAET INPaBO
rocy/lapcTBa Ha MOJIEPKKY LIEPKBU U BMEIIATEIHCTBO B O0PHOY IIEPKBU ITPOTUB €PETUKOB HUJIM COTTEPHUYAIOIIUX
penuruii. B 00s3aHHOCTH XPUCTHAH IO OTHOILIEHHUIO K XPUCTHAHCKOMY MPABUTEIIO0 BMEHSAETCS JIOSIIBHOCTb, a B
00513aHHOCTh LIEPKBH — OBITh HACTABHUIIEH B IPa)X/IaHCKUX J00pOIETENsIX U B IIPOIOBEIN AyXa «OpaTcTBay.

[IpaBo 3aHMMaeT ocoboe MecTo B yueHHH A. ABTyCTHHA O TOCYIapCTBe:!

B obnacTu yenoBeyecKknx OTHOLIEHUH 1eHCTBYET BEUHBIH HEPYIIUMBII 3aKOH.

EcrecTBeHHble, OO0KECTBEHHbIE M YEJOBEYECKHE 3aKOHBl HalaraloT Ha 4eJOBEKa OMpeesieHHbIE
00513aHHOCTH, KOTOPBIE CIIETYET BBITOIHATD.

EcrecTBeHHOE ITpaBO BO3BOAUTCS K bOry 1 HOCUT TEOHOMHBIN XapaKTep.
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3a wn30paHHBIMH TMPaBO TOCIOACTBOBAHMSA HAJ TpPEUIHUKAMU M B MPUHILMIE HaJ BCEMH CBOUMU
NPOTHBHUKAMHU, KOTOPBIX OHH B COCTOSSHUM OyIyT MOOEIUTh B «CIPABEAJIMBOW BOIHE», BEAYILEHCS MO
BCEBBIIIHEMY «03BOJICHUIO WM YKA3aHUIOY.

Haka3zanue Hukorjga He SIBJISIETCS BHEIIHMM IIPOM3BOJIOM, IOCKOJIBKY CIPaBEUIMBOE HaKa3aHUE, YKe
COJIEP>KUTCS B CAaMOW BUHE U HEM30EKHO BBHITEKAET U3 HEe.

WHTepecHO BbICKA3bIBAICS O MbBICIAAX A. ABryCTHHa €ro COBPEMEHHHUK, C KOTOPBIM CBSITOM HEPENKO
BBICTYIAJI B MOJIEMHUKY — €MUCKOI DBoauil. M3 colepkaHuil uX MEpenucoK M CBUAETENbCTB JIMYHBIX BCTpPEY,
OTMEYAJIOCh, YTO EMHCKOIl COIJIallalCi TOJBKO C YacThO IOJOKEHUN XPUCTUAHCKOIO Teosiora. DBOAUMN
cornamaics ¢ ABIyCTUHOM B BONpOce OOXKECTBEHHOT0 Hayalla B YCTAHOBJIEHUU rocyaapcTBeHHOCTH. OaHAKO
KPUTHUYHO OTHOCHJICS K HJIe€ 3aMMCTBOBAHUS IOJIOKEHHH O TOCyIapCTBE y TPEKOB. DTO OBLIO CBS3aHO C
PEJIUTHO3HBIM CTPEMIICHUEM KaTOJMYECKOW IIEPKBU CBECTH Ha HET BCE, YTO CBS3aHO C OBIBIIUM SI3bIYECKUM
npouuisiM EBpomnbl. OqHako A. ABTyCTHH OTMeUYall «HETHOKOCTB» B3IJIAJOB OMNIOHEHTA, MOAKPEIUISAs CBOH
pEJIUTHO3HBIE BO33PEHUS HAa TOCYAApCTBO HambOOJIee MHTEPECHBIMU TEOPUSMHU JIPEBHUX TOCYAApCTBOBEAOB. B
JAaHHOM CJIy4ae OYEBHIHO MpPEUMyHIecTBO A. ABryCTHMHA, TaK KaK KadeCTBO TEX MJIM HHBIX (HUIOCO(CKUX
pa3pabOTOK HENb3sl ONMPEEISATh C MO3MIMK BEPOMCIIOBEAAHHUS X aBTOPOB [5, c. 89].

MoOXHO clenath BBIBOJ, YTO B y4eHHWH biakeHHOro ABrycrrHa OOJNBIIYIO POJb WIPATH TPEUECKUe
npejcTaBiIeHus o rocyaapcrBe. OJHAKO Ipedyeckrue y4yeHHs ObLJIM OCHOBAHbI Ha MHOTOOOXKHH, YTO HeE
npu3HaBanock CpelHEBEKOBOM 1IEPKOBbIO. A. ABI'YCTHH CUHTE3UPOBAJ 3HAHUSI O FOCYapCTBE IPEKOB, KOTOPHIE
JOLUTA 10 HALIUX JTHEH, OOMUYMI UX B XPUCTUAHCKYIO (opMy. MOXKHO CKa3aTh, YTO 3TO OBLIO OOYCIOBIEHO
HEOO0XOMMOCTBIO BBIPAOOTKH YHHUBEPCAIBHOW KOHIETIINU, KOTOpasi TIOMOIJIa Obl OOBbEMHUTH XPUCTUAHCKHUIHA
Mup. YueHne A. AKBUHCKOTO O IOCyIapCcTBE M FOCy1apCTBEHHOM BJIACTH TECHO CBsI3aHbI ¢ IpaBoM. OHAKO Bce
npenacTaBieHusi A. AKBUHCKOIO CBOJMJIMCH K ONpaBJaHUIO HECIIPaBEAJIMBOCTH B MUpe. B HUX OTCyTCTBOBaIIO
naxke ObITOBOE MOOYXKACHHE K JCHCTBUIO U3MEHHUTh YTO-TO K JIydlIeMy. YdyeHue A ABTyCTHHA O TOCYIapCTBe
CBOJIMJIOCH K XPUCTUAHCKUM JI0TMaM O TEPIIEHUU U CTpaxe Nepe]] IepeMeHaMu B IOJIUTHKE.

B ananu3ze cymHOCTH TE€OJIOTHYECKON TEOPUH MPOUCXOXKICHHUS TOCyAapcTBa HEOOXOAUMO OOpaTUTHCS K
TpyJaM OCHOBAaTejeil JaHHOW TeopuH, 0COOEHHO K TpyaaMm @D. AKBHHCKOTO — XPHCTHAHCKOIO OOrocIiosa,
MOYUTAEMOT0 IIPEACTABUTENIIMU MHOTUX T€UEHUH XpPUCTUAHCKON BEPbI, MPUUHUCICHHOTO K JINKY CBATHIX 3@ CBOM
BKJIaJ] B pa3BUTHE YUY€HHUS O 00’KECTBEHHOM CYIIIHOCTH roCyJapcTBa U rOCYJ1apCTBEHHOM BIIACTH.

B cBoeM Tpyae «Cymma Teonoruii» OH CTpEMMICS J0Ka3aTh CyIIECTBOBaHME bora T.K. OH cuuTall
HEJ0CTaTOYHBIM OHTOJIOTUYECKOE JOKA3aTeNIbCTBO CyllecTBOBaHUS bora (To ecTh «04eBHAHOE» 10KA3aTEIBCTBO
CYLIECTBOBaHME bora, BBIBOIMMOE W3 CYHIECTBOBAHHS €TI0 TBOPEHUS — OKPYXAIOLIETO MUPA, KaK CUUTAI
ABryctuH bnaxeHHbI).

®. AKBHHCKHUI BBIIBUTACT MATh COOCTBEHHBIX JIOKA3aTENLCTB CyIlecTBOBaHus bora [6, c. 78-79]:

1. JIBu>keHue: Bce, 4TO ABUKETCA, IBUKUMO KEM-TO (U€M-TO) IpyTUM — CJIEJJOBATEIbHO, €CTh IEPBUYUHBIH
ABurareis Bcero — bor;

2. [IpuunHa: Bce, YTO CYLIECTBYET, UMEET IPUUMHY — CJIEI0OBATENIbHO, €CTh MIepBONpHUYNHA Bcero — bor;

3. CnyyailHOCTb M HEOOXOIUMOCTh: CIIydalfHO€ 3aBHCUT OT HEOOXOJMMOIro — CIeI0BaTeIbHO,
MepBOHAYAIbHONW HEOOXOAMMOCTHIO SBIIsIETCS bor;

4. CTeneHu KauyecTB: BCE, YTO CYHIECTBYET, UMEET PAa3JIMUHbIe CTEIIEHH KauecTB (JIydlle, XyKe, OOJblIle,
MEHBIIIE U T. JI.) — CJIeI0BATENIbHO, IOJKHO CYIIECTBOBATh BBICIIEE COBEPIIEHCTBO — bor;

5. Lenb: Bce B OKpY»KaroIieM MUPE UMEET KaKyro-TM00 11eJ1b, HAPaBIIeTCs K LeTIH, UMEET CMBICI - 3HAUMT,
CYLIECTBYET KaKOe-TO pa3yMHOE Hauaio, KOTOPOe HaIpaBiIsieT BCE K 1IeJIU, MPUIAET CMbICIT BceMy, - bor.

Bepytomiemy uesioBeKy Takue apryMeHThI TOKaKyTCsl BIOJTHE 000CHOBAaHHBIMH.

B cBoux paborax ®oma AKBHHCKHIA KacaeTcs BOIIPOCOB rOCYyAapCcTBa, 3aKoHa U npaBa. O HUX peyb UAeT
B Tpyze «O mpaBieHuH BIACTUTENEH», B Ipon3BeieHnN «CyMMa TEOJIOTUn» U B MHBIX paboTax.

B cBOMX COYMHEHMSIX YYEHBII-OOTOCIIOB MBITAETCS MPUCIIOCOOUTH B3IMSABI APUCTOTENS K JOrmMaram
KaTOJIMYECKOM EPKBH U TAKUM ITyTeM elle 6ojee ykpenuTh ee no3uuuu. [Ipencrasnenns @oMbel AKBUHCKOTO O
rocy/lapcTBe — IepBasi MOMbITKAa Pa3BUTh XPUCTHAHCKYIO JOKTPUHY TrocylapcTBa Ha 0a3e apUCTOTEIEBCKOM
«TonmuTukm».

Ot Apuctorenst AKBUHAT NEPEHSIT MBICIIb O TOM, YTO YE€JIOBEK IO MPHUPOJIE ECTh GKUBOTHOE OOIIUTEIHHOE
Y TIOJTUTHYECKOEY. B IMo1X N3HaUaIbHO 3aJI05KEHO CTpEeMIICHHE 00 BEAMHUTHCS M )KUTH B rocynaperse. MunuBua
B OJMHOYKY YyJOBJIETBOPUTH CBOM MOTpeOHOCTH HE MOXkeT. Ilo 3Toil ecTecTBEeHHON MpHUYMHE W BO3HHUKAET
nojuTHYecKass OOUIHOCTH (rocymapcTBo). [Ipomenypa ke y4ypexIeHHs TOCyJapCTBEHHOCTH aHaJOTHYHA
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mpoueccy corBopeHus mupa borom. IIpu akre TBOpeHMsI CriepBa MOSABIAIOTCA BEIIU KaK TAKOBBIE, TIOTOM CIIEYET
ux quddepeHnranus cooopasHo GyHKIUAM, KOTOPbIE OHU BBIIOIHSIOT B TPaHUIIAX BHYTPEHHE PAaCUJICHEHHOTO
MUpPOINOpAKa. JeATenbHOCTh MOHApXa CX0Ka ¢ aKkTUBHOCTBIO bora. IIpexkne 4yem npucTynuTh K pyKOBOJACTBY
MHPOM bOT BHOCHUT B HETO CTPOMHOCTb M OPraHM30BAHHOCTb. Tak M MOHAapX MEPBBIM JEIOM YYPEKIAET U
yCTpauBaeT rocyJapcTBo, a 3aTeM HaYMHAET yIPABIATh UM.

Lenb rocymapctBeHHOCTH TI0 D. AKBUHCKOMY — «00111ee 0:1aro», o0ecrnedeHne yCIOBUM [Tl JOCTOWHOM,
pasyMHo# xu3HU. [lo MHeHUIO AKBUHATa, peanu3auus JAHHOW LeNH MpearosiaraeT coxpaHeHue (eonanbHO-
COCJIOBHOW MEpPapXUH, UCKIIOUEHUE U3 CPephl MOTUTUKH 3eMJICICIIbLIEB, MEIIKUX PEMECIIEHHIUKOB U TOPTOBIICB,
COOJIIOJICHME BCEMHU NpeAnucaHHoro borom ponra NMOBHHOBATHCSA IMPABUTENSIM, OJIMLETBOPSIIOIUM COOOKO
roCcyAapcTBO.

3ammra MHTEPECOB IMAICTBA U YCTOEB (peojanu3mMa METOAAMHU CXOJACTUKH MOPOXKJana OlpeesieHHbIe
TpynHocTd. Hampumep, JIorMdeckoe TOJIKOBaHUE TE3UCA «BCsSKas BIACTh OT bora» HOIycKamo BO3MOKHOCTb
a0COJIIOTHOI'O NpaBa CBETCKUX (heo1asIoB (KOpoJIei, KHs3€H 1 Ap.) Ha yIpaBJiIeHHEe FOCyJapCTBOM, T.€. [I03BOJISIIO
o0pamare 3TOT T€3UC MPOTUB TMOIUTUIECKUX AMOUIINN PUMCKO-KaTOINYECKOH IEPKBH.

CymHocts Bractu 1o ®. AKBHHCKOMY — 3TO NOPSAJOK OTHOUIEHMH TOCIIOACTBA U INOAYUHEHMS, IPU
KOTOPOM BOJIS JIML, HAXOJSIIMXCSl HAaBEPXy YEJIOBEYECKOM MEPAPXUM, ABUKET HU3IIMMM CIOSAMM HACEICHUS.
Januplii nopsnok 3aBeneH borom. Takum oOpa3om, 1o cBO€il MCKOHHOW CyTH BJAacTh €CTh YCTAHOBJICHHE
o6oxxectBeHHOe. [loToMy OHa HEM3MEHHO NOOpPO, BCeraa HeuTo Xopoiuee, O6maroe. KoOHKpeTHBIE ke CIOCOOBI
IIPOUCXOXKACHUS BIIACTH MOTYT MHOI'/IA SIBJIATHCS AYPHBIMU M HECIIPABEAJIUBBIMHU.

AKBUHAT JIOIIyCKAaeT CUTYaLU, IPU KOTOPBIX IOJIb30BAaHUE TOCYIAPCTBEHHON BJIACTHIO U BBIPOXKIACTCS B
3noynotpebdaeHue ero. Crano ObITh, BTOPOH U TPETHH 3JIEMEHTHI BJIACTU B FOCYapCTBE M0OAYAC OKa3bIBAIOTCSA
JUIIEHHBIMHU TIeYaTH O00KECTBEHHOCTH. DTO CIYYaeTCsl TOT/a, KOTJa MPaBHUTENb JIMOO MPUXOIUT K KOPMILITY
BJIACTU IIPHU IOMOIIM HEMpaBeIHbIX CPEJCTB, JIMOO BIACTBYET HecnpaBeaauBo. M To, u apyroe — pesyibraT
HapylleHUs 3aBeTOB bora, BeneHWH PUMCKO-KaTOJWYECKOM LEPKBM KaK €IMHCTBEHHOM BJIACTH Ha 3€MIIE,
npezcTaBisioeit Boso Xpucra [7, c. 96].

JIOBOJIBHO HHTEPECHO K BBICKa3bIBAHUAM POMBI AKBUHCKOI'O OTHOCHIIMCh €TI0 HACTABHUKH 110 IIEPKOBHOMY
pemeciy. Tak Ansbeprom Bennkum (ero npenonaBarenem u3 KénbHa) oTMedanock, 4YTo B CBOMX B3IJIsaX Ha
rocynapctBo, ®@. AKBUHCKUI cTapaeTcsl yTOAUTh KaTOJIMYECKOM 3JIUTE U «BBICIYXKHUTCS» mepes Hel. AnbOept
Benukuii HacTauBas Ha TO, YTO B JII000M TEOpUM aBTOP JOJKEH OCTAaBIIAThH «CJIa00e» MECTO JUIs AaTbHEUIINX
CIOPOB U PacCyXACHUN IpyruMu uccieaoBatesnsiMu. [lo3unys AKBUHCKOTO CTPOMIIaCh TaKUM 00pa3oMm, 4yTo Ha
KOPHIO OTpHIIajia UHbIE TEOPUHU U AONOIHEHUS K Hel. C TOUuKH 3peHust GpuiocoPpCcKoi ITUKH, ITO HEIOIMYCTUMO.
Opnako ¢axrt Toro, uro ®. AKBMHCKOIO MPUYUCIIIA K JIUKY CBSTBIX, TOBOPUT OO0 OOIIECTBEHHOM H
IIPABUTEILCTBEHHOM OJ00PEHUH €r0 HENPUMHUPHUMBIX B3IJISA0B HA IIEPKOBb U rocyAapcTBO. CTOUT COTTIaCUTHCS
¢ AnbOeprom BenmkuMm, Tak Kak 0JHOOOKOE OTHOLIEHHE K TOCYIAapCTBY M TEOPHUSAM €ro MPOUCXOXKACHUIM
00€IHAIOT MOJIUTUYECKYIO M OOLIYI0 KyIbTYypy Oyaymux uccienoBateneil. Hu ogna Teopus He MOkeT OBbITh pa3
Y HaBCerJa MNpUHATA KaK UCTUHHAS.

MosHO clienatb BbIBOJ, 4TO yueHHEe @. AKBUHCKOTO I10 CPAaBHEHUIO C YYEHUEM €TI0 IIPEIIIECTBEHHHUKA A.
ABryctuHa nmeet 6osee npopaboTaHHblil XxapakTep. @. AKBUHCKUN KU BO BpeMeHa MPOTUBOOOPCTBA IIEPKBU
Y CBETCKOM BiacTu, Oy y4d CTOPOHHUKOM BiacTu [larbl oH 000CHOBBIBA TBOPSAIIMECS OECUMHCTBA HEYTOJHBIX
npaBuTenell 00XKbMM T'HEBOM WJIM T'HEBOM Ha HapoJ, cMecTuBllero mnpasutens. Habmiomaercss HeGombiias
MOJIBUKKA Pa3BUTHA CBETCKOIO Hayajla B MOHMMAaHHM TOCYAApCTBa M BIIACTU. YCTaHaBIUBaeTcs ¢opma
OTBETCTBEHHOCTH MOHapXa 3a TBOPUMbIe UM OECUMHCTBA: 00’KECTBEHHAs! OTBETCTBEHHOCTh. TakuM obpazom .
AKBHHCKHMI OTPUILIAET IOPUANYECKYIO 0€30TBETCTBEHHOCTh MOHAPXa, MPUBOISIIYIO K TPOou3BoITy. OTHAKO BBUTY
OTCYTCTBHSI MEXaHHU3MOB BIIUSIHUS HA CAaMO/IEPKIla, OTBETCTBEHHOCTh HACTUTHET HEJOOPOCOBECTHOT'O MIPABUTEIIS
TOJIBKO B 3arpoOHOM ku3HU. HecMOTpsi Ha HEOOMbIINE IEMOKPATHUECKUE M aHTUTOTAIMTAPHBIE TOJIBUKKH B
TEOJIOTUYECKON TEOPUHU IPOUCXOXKIAEHUsI rocynapctsa B CpeaHue Beka, 3TH JOCTH)KEHMS NPAKTHYECKH HE
pa3BUBAINCH BIUIOTH 0 XX Beka. [lozqHee GOrocioBsl OTOMIYT OT HEOOXOAMMOCTH JOKa3bIBAaHHUS BCAKOM
HEIIPUKOCHOBEHHOCTH CaMOJIepKIia, HAPYIIAOIIEro 3aK0HbI bora cBoero Haposa.

OAHO M3 LEHTPAIBHBIX MECT B PA3BUTHM KaTOJIMYECKOIO HANpaBJIEHUS B TEOJOTMYECKOH TEOpUU
MPOUCXO0XKACHUA rocynapcrna 3anuMaroT JK. Mapuren u Mepcee [1.-)K.

XKax Mapuren — ¢ppaniysckuit punocod 1 mOTUTUIECKUNA MBICITUTENb, OIMH U3 TJIABHBIX MPEACTaBUTENEH
HeoToMHu3Ma B XX BEKe.
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Heoromusm — 310 cucrema, kotopas ciieyet yueHno @oMbl AKBUHCKOTO HE TOJIBKO B TEOJOTHUECKHX, HO
u B Gpritocopcko-mpaBoBbIX Borpocax. B XX Beke B paMkax HEOTOMU3Ma HauOoJiee MoCIeI0BaTeIbHO U IOJIHO
pa3pabaTbiBasiach TEOPHUS ECTECTBEHHOTO MpaBa. KoHienus HeoToMIU3Ma NOCTPOEHA HAa CHHTE3€ PEIMTHO3HBIX
MPEJCTaBICHUN U HAYYHBIX JOCTIDKEHHH XX B. TAKMM 00pa3oM, UYTO PEJUTHs U CBETCKast HayKa HE OTPHUIAIOT
Ipyr Apyra, a GopMupyroT Hambojee MpaBUIbHOE MPEICTABIEHUE O MUPE U TOCYAapCTBE B HEM C YYETOM
MHOI'OBEKOBOM IIPAKTUKH.

K uancny ocHoBubix padot JK. MaputeHa, Kacarommxcsi rocy1apCTBEHHO-TIOJIUTUYECKUE U COIHANIbHBIC
BONIIPOCHI, OTHOCATCS: «MHTerpanbHbli TymaHuzM», «O mnoiauTuueckoM 1pase», «lIpaBa uenoBeka u
€CTECTBEHHBIN 3aKOH», «XPUCTUAHCTBO U AEMOKPATUSY, «[[pUHIIMIIBI TOIUTUYECKOTO T'yMaHU3May, «JIn4HOCTh
u ob1ee Omaroy», «YenoBeK U ToCyaapcTBOY.

K. MapurteHn cuuTal, 4To rocyJapcTBO U LEPKOBb YHHUKAIbHbl B PAMKAax HAlMOHAJIBHBIX PETHOHOB. B
CBOMX TpYyJaX OH HEOJHOKPATHO IOBTOPSI: «S SIBJISIFOCH IOCIIENOBATENEM PUMCKO-KAaTOJMYECKOW IEPKBH,
MO3TOMY MOHU B3IJISIABI HAa TOCYJApCTBO M LEPKOBb MOTYT KOPEHHBIM OOpa3oM OTIUYATHCA OT BO33PEHUI
IIPUBEPIKEHIIEB UHBIX BEPOBaHU». BoJiblyt0 posib B €ro paboTax 3aHMMalIa KOHIENIIHS TYMaHHOTO OTHOIIEHUS
LEPKBU U FOCYIapCTBa K YEIOBEUYECKOM JIMYHOCTH, TaK KaK UMEHHO «OJaro Jjsi BceX» Ha MPaKTUKE CBOAMIOCH
K «Onary myis Hukoro». ['ocynapcTBO M LIEPKOBB JOJKHBI BOCIUTBHIBATh B UEJIOBEKE IpaBUIa COBMECTHOTO
YBa)KEHHUSA JIPYTUX UHJIMBUOB, a TAKXKE CO3/1aBaTh YCJIOBUS FapMOHUYHOIO pa3BUTHUS oOmIecTBa. B mpoTuBHOM
cllydae ToCyJapCTBO MPEBPATUTCS B MAIIMHY [0 YHHYTOXEHHIO JUYHOCTH. [Ipumepom rocynapcra-ana XK.
Maputen cuntan CCCP , Tak Kak, 110 €r0 MHEHHIO, B aTEMCTUYECKOM TOCyAapCTBe, rae bora «HacuibCTBEHHO
OTPHIIAIOT, XOPOIIEH KU3HU ObITh He MOXeT. Takoe xe oTHomenue Obu10 y XK. MapureHa K TUTICPOBCKON
I'epmanuu. [1o oTHOWIEHHIO K TOocyaapcTBeHHOU BiaacTH K. MapuTeH BbIIENsAI €CTECTBEHHBIE IIPaBa YEIOBEKa
(pynnameHTanpHble IpaBa), KOTOPbIE CBETCKasi U PEJIUTMO3HAs BIACTU JOJDKHBI, KAK MUHHMYM, OCTaBUTH B
nokoe. Tpynsl 2K. Maputena nocnysxunu punocodcekoit ocHoBoit Beeobeit Jlexknapamnuu [Ipas Uenoseka 1948
roza [8, c. 90].

B tpynax Mepcee J1.-)K. conepkarbes Te ke MOJIOKEHH, 4yTo U B Tpynax JK. Mapurena. OnHako ero
MIPEACTABJICHUS COJIepKalid 0oJjiee KOHCEpPBAaTHMBHBIC TMpejacTaBieHus o rocyaapcrBe. Mepcee I.-)K. Bcro
CO3HATEJBHYIO )KU3Hb HaXOJWJICA M0J] CUJIBHBIM BIIMSHUEM KAaTOJIMYECKON PEITUTHO3HON NTHl B benprum, ero
oOpa3oBaHu€e ObUIO LIEPKOBHBIM, BCS TPY/10Basi aKTUBHOCTH CBOJMIJIACh K MUCCHOHEPCKOM AesiTenbHOCTH. Mepcebe
J.-K. mpuznepxuBaincs TpagulMOHHBIX (OpPM TMpaBleHHs M TOCYIapCTBEHHOro ycTpoicTBa. OgHaKo
3HAYUTEIILHOE MECTO B €r0 TBOPYECTBE MTpalOT HACH JesiTesneil eBpomneickoro Peneccanca — OonbImast poiib
yIeNsercss He MpaBUTEN0 ToCylapcTBa, a HMHTEpecaM IMOAJaHHOro B cTpaHe. JIt00oi TrocyaapCTBEHHBIH
MIPOM3BOJI, IaXKe 0JI0OPEHHBIN MATNICKON BIIACTHIO, 10 uaesiM Mepcwe J1.-2K., 1omkeH mpecekaThesl.

B coserckoit Poccum kpailiHe HEOJHO3HAYHO OTHOCWIIMCH K BBICKA3bIBAHUSAM JAHHBIX XPUCTHAHCKUX
nesitenied. JTO CBA3aHO C TMOJMTUYECKUM aTEU3MOM COBETCKOro rocyjapcrsa. Teopuun o Hetomuzme K.
MaputeHa He MyOJUMKOBAINCH B OQHUIMAIBHBIX YUeOHMKAX, B OTEYECTBEHHOW JIUTEpaType TEOJOTHYECKUe
KOHLEMNIMK BOOOIE CUUTAIMCh NMEPEKUTKOM OypkyazHOro obmiecta. Bronne oueBuaHo, uto B3risabl K.
MapureHa UM Bpa3pe3 ¢ KOMMYHUCTHYECKON HJ1e0JIoTHel. B 1aHHOM citydae, Ha Halll B3IJIs4, CIIEAYET IPUHSTD
ctopony coserckoir Poccuu. XK. Maputen nedrens oT 1epkBU U GUIOCOPHUH, €TO TEOJIOTMUECKHUE B3IJISAIbI B
HacTosilee BpeMsi ObuUIM OBl pPAcIeHEHbl KaK JKCTPEMHUCTCKHE. DTO CBS3aHO C TE€M, YTO €ro TIPOMKHE
aHTHCOBETCKHE BbICKa3bIBasi HE OTPAHUYUBAINCH KPUTHKOM aTen3zMa. XoTs 17 Guiiocoda rocyaapcTsa u npasa
3TO HEAOIYCTUMO.

MoxHO cnenatb BBIBOJ, UTO B «mepeloMHOM» XX Beke ¢(uinocockoe M Peruruo3Hoe BUICHHE
TEO0JIOTUYECKON TEOPUM NMPOUCXOKICHHS TOCYAapCcTBa CUIBHO M3MEHMINCH. J[Be MUpOBbIE BOMHBI U3MEHUIIN
OTHOIIIEHHE HE TOJIBKO K MPEACTABIECHUSIM O TOCYAapCTBE U MPaBe, HO OKOHYATENbHO MOCTaBUJIH 110/ COMHEHHE
Hanmure bora, nomycrusmero rubenp Oosiee cTa MHUJUIMOHOB YeNOBEK MeHbIIe ueM 3a 11 ser BouH. Takue
¢bunocodri-60rocnonsl kak XK. Mapuren u /1.-K. Mepcbe 00paTuinch K ICTHHHOMY Ha3HaYEHHUIO XPUCTUAHCKOM
PEUTUN — K YCTaHOBJICHUIO MUpa U OCHOB oOleuenoBedeckoro omnara. Mimu Obutn 3aJ105k€HBI TEOPETHUECKUE
OCHOBBI, «BOCKPECHBILIHE» TOMH3M B (uiocopuu rocyaapcrsa U IpaBa. | yMaHHCTUYECKHE PEIUTHO3HBIE
KOHIICTIIMY MaKCHUMaJIbHO KOPPEKTHO OOOCHOBBIBAJIM HEOOXOIMMOCTh (hyHIAMEHTAIBHOTO IEPECMOTpa POJIH
YEJIOBEKa B FOCY/IapCTBEHHOW MAallIMHE. DTH UJEH JIETJIU B OCHOBY MEXAYHAPOJHBIX aKTOB O IPABAX YEJIOBEKA,
MMEIOIINX BBICIIYIO IOPHIMYECKYIO CHIIy BO BCEX IMBWJIM30BaHHBIX CTpaHaxX. Takum oOpa3om B XX Beke
YYEHBIMH-00TOCIOBaMU ObljIa BhIpa0OTaHa TyMaHUCTHYECKass JopMa TEOJIOTHUYECKOM TEOPHH MPOUCXOKICHUS
rocyapcTBa U IipaBa, aKTyaJlbHasl 110 CEW JEHb.
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N3 Bcex n3BecTHbIX B VII B. penuruil aunib uciaam ¢ cCaMoro Hayajla BO3HUKHOBEHUS CTaJl HICO0JIOTMYECKUM
U TOJUTUYECKMM OOOCHOBAaHMEM CO3/aHUSl COLMATBHO-3KOHOMHUYECKOTO M TOCYAapCTBEHHOro cTposi. Bce
OpraHbl YIpPaBIIEHUS, OCYIIECTBISIIONIME (YHKIUU TOCYAApCTBEHHOW BIACTH W MpaBa CaHKIMOHHPOBAIIKCH
[IAPUATCKUMHU 3aKoHamH. McimaMmckasi mpaBoBasi JOKTpUHA TpeOyeT 3aKperuleHus 3a MapuaToM (QyHKIHH
€AMHOr0 3aKOHOATENIbCTBA.

[To yuenuro mciama, JIFOJU HE CO3JAIOT 3aKOHBI, a MPUMEHSIOT 0O0KECTBEHHBIC 3aKOHBI Ha IPAKTHKE.
[ToaTomMy BiacTb MOKET OBITh UCIIOJIHUTEIbHON, aIMUHUCTPATUBHOM U CyAeOHOI, HO HE 3aKOHOJATENIbHOI,
3akoHOJaTeneM cuuTaeTcs Toiabko bor. Mex 1y MCIIOTHUTENbHBIMY U 3aKOHOAATEIbHBIMU OpraHaMU BJIACTU B
UCJIaMe HE MOKET ObITh MPOTHUBOPEUMIA, TaK KaK OHU (PAaKTUUYECKHU SIBISIOTCS HCIIOIHUTEISIMU 00KECTBEHHBIX
3aKOHOB.

Bce BeTBHM rocynapcTBEHHOW BIJIACTH, C TOYKM 3PEHMSI MCJIaMma, MOTYT COIVIACOBAHHO JIE€WCTBOBAaTh Ha
OCHOBE €JMHOT0 HCTOYHHKA — OO0KeCTBEeHHOro 3akoHa. CoruanbHas AOKTPUHA HCIaMa pPacCMaTpPHBAET
rOCy/lapCTBEHHBIH CTPOW KaKk YCTAaHOBIEHHBIA CBBIIIE, a YaCTHYI0 COOCTBEHHOCTb OOBSBISIET
HETIPUKOCHOBEHHOW. BracTh, HE CaHKIMOHUPOBAHHAs PEJIUTHEH, OOBABISICTCS HEHAJCKHOW, U OOrOCIOBBI
TpeOYIOT PEIMTruO3HOT0 KOHTPOJIS HaJ rocyaapcTBoM. OIHAKO PETUTHO3HBIN KOHTPOJIb HaJ FOCYIapCTBOM HE
O3HAYaeT, YTO JYXOBEHCTBO 0053aTENbHO JOJDKHO 3aHUMATh KaKOH-JIN00 ToCcy1apCTBEHHBIN TTOCT.

I'oBopst 06 yueHHU ucCIaMa O roCcyJapcTBE U BIACTU, HEOOXOIUMO OOBSCHUTH: SBISETCS JTU HCIAMCKUN
MOJINTUYECKUI CTPON TEOKPATUYECKUM UM HET? DTOT BOIIPOC, KaK CIIPaBeJIMBO oT™MeyaeT uciamones u3 CLIA
bepnapn Jlysiic, umeeT ckopee abcTpakTHOeE, YeM MpakThyeckoe 3HadeHue. OTBET Ha HEro B 3HAYUTEIHHOM
CTEIICHU 3aBUCUT OT OIPEACIICHUs] TEOKPATHHU. B COOTBETCTBUM C OJHHUM W3 ONPEACIICHUM, TEOKpAaTUsI — 3TO
rocyAapcTBO, B KOTOPOM BJIACTh NPUHAJICKHUT UEPKBHU, T.€. TyXOBEHCTBY. SICHO, UTO B 3TOM CMBICIIE UCJIaM HE
SBJIETCS U HE MOXKET OBITh TEOKpaTHUECKUM. B mciiaMe HeT epKBU U HET JyXOBEHCTBA, KaK C TEOJOTHMYECKOU
TOYKH 3PEHHUS, TIOTOMY YTO B HEM HET JIyXOBHOM JOJKHOCTH WJIK JyXOBHOTO OCPEIHUYECTBA MEXKAY AJIaxoM
Y BEPYIOLUM, TAK U yUPEAUTEIBCKOM, IOTOMY YTO 3/1€Ch HET ENIMCKOIIOB U UEPAPXUYECKOM BIIACTH PEIIUTHO3HBIX
nesTenei.

OyHIaMeHTaIbHas KOHIETIHS ncilaMa — MYCYJIbMaHUH sIBIIsieTCs paboM AJutaxa - «KTO sIBJIsIeTCSl paboM
Annaxa, TOT He MOXeT ObITh paboM cebe mosoOHoroy». Mciam, Mo MHEHHIO BEPYIOIIUX, HUCIIOCIAH Ui TOTO,
YTOOBI CIIACTH «YEJIOBEKA OT YEJIOBEUYECKOIro padCcTBa U c/enath ero pabom rocnoja boray. B ctpanax biauxhero
n Cpengnero BocToka Ha COBPEMEHHOM JTale CYLECTBYIOT Ppa3/IMYHbIE KOHLENIUU IO OTHOLIEHUIO K
penuruo3HoMy rocyaapctBy. Ho Bce yOexaeHbl B OJHOM, YTO MTHOPHUPOBATH POJIb MCJIaMa M LIlapuarta B
CO3JIaHMH COLUANTBHO-TOCYIaPCTBEHHOI'O CTPOS OMACHO U HELIEIeco00pa3Ho.

JIBe MpOTUBOIOJIOKHBIE KOHLENIHA: «lIcitaM sSBIsSE€TCS OCHOBHBIM MCTOYHHMKOM 3aKOHOJATENBCTBA», U
«Hukakoil penuru B MOJUTUKE, HUKAKOW MOJMTUKU B PEIMTUWY», — B MYCYJIBMaHCKHX CTpaHaX HHUKOTJa HE
CMOTJIU JOJII0 COCYIIECTBOBATD.

B ucropun ncnama Obuta MOMBITKA OTASIUTH PEUTHIO OT TOCYAapcTBa U MOMUTUKH. OIHAKO MOMbBITKA
obiBIIETO Tpe3uneHTa Erunra AuBapa Cagara He nMena ycnexa - OH 3aIlljIaTHII AKU3HBIO 32 IPOABIKEHUE UIEH
apabCcKoro Mupa B atreuctTuueckoit popme. OgHako OOIBIIMHCTBO MyCYyiibMaH Erunra orpunaTesHO OTHECTOCH
K NI0JIOOHON MHUIIMATUBE, B CIIEACTBHE YEro MPOU30ILI0 YOUIMCTBO «HEBEPHOTo» npe3usieHTa. OAHAKO B 3TOM
yOUHCTBE MHOTHE ETrWIeTCKUe TOJUTHKU BHIAT HE TOJBKO MPOSBIECHUE pPAJUKAIBLHOTO HCJIaMa, HO H
JEATEIbHOCTh BIIOJIHE CBETCKHMX IOJIMTUYECKHX OIIMOHEHTOB, JKEJABIINX HACTPOUTH HApOJ IMPOTHB CBOETO
munepa [9, c. 85].

HecmoTpss Ha BecbMa MOJOXHUTEIBHYIO OLICHKY MYCYJIBMAHCKMX BO33PDEHHMM Ha IIPOUCXOXKIEHUE
rocyJ1apcTBa, B COBPEMEHHOM MUPE €CTh UCTOPUKHU, IIOJIUTUKHU, FOPUCTHI U KYPHATUCTBI, HE Pa3AEISIOLINE TAKUX
KpailHE ONTUMHUCTHYHBIX HAe. K HUM MOXHO OTHECTHM aHIJIMHCKOro >xypHaiaucta M. SHHomomyca u
rojutagackoro nonutuka II. @opreiina. VX MHOronetHssi mpakTHKa HM3y4€HUs HcCIama, Ha HX B3I,
ITOKA3bIBAET, 4YTO JaXXE€ CaMble T'yMaHHbIE MYCYJbMAaHCKME TPHHIMIBI TIOCTPOEHUS TOCYIapCTBa HE
BBIICP)KUBAIOT HCTOPUYECKOW KPUTHKU. IJTO KacaeTcs MEeXKOH(PECCHOHAIbHBIX KOH(DIUKTOB IIUUTOB U
CYHHUTOB, TPAaKTUKH 3aBOEBATEJbHBIX IOXOJOB HCIAMCKHX JIMJIEPOB, a Takxke JI0OOMpoBaHUS
TEPPOPUCTUYECKUX OpraHM3aluil JTUTroi apadckux crpad. IlogoOHas mpakTuka AEHCTBHS TOCYJapCTBEHHOTO
anmapara MnepeyepKruBaeT BCE KPAaCUBBIE CIIOBA MYCYJIbBMAaHCKHUX ydeHbIX. OHAKO CIIEyeT OTMETUTh, YTO ITH
MHEHUSI MOKHO OTHECTH K JII000M Bepe. Pe3kre BhICKa3bIBaHUS B aJIpeC UCIAMCKUX YUEHBIX-TEOJIOTOB CBS3aHbI
¢ rimobanu3anueil U ee HEMPUHATHEM YacThIO0 eBpomeiickoro coobmiectBa. CieayeT nepecMOTPETh MOTUTUKY
MYCYJbMAHCKHUX JIUJIEPOB, & HE CIOKUBIINECS BEKAMU HOPMBI PEITUTHU MUDA.
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MoHO clenatrbs BBIBOJ, 4YTO MPEACTABIEHUS O TOCYNapCTBE B HCIAME YaCTUYHO OTIMYAIOTCSA OT
XPUCTHAHCKUX KOHLENIMNA MPOUCXOXKICHHS TOCYAApCTBAa M TOCYAapCTBEHHOM BiacTu. Hanbonee mHTEpeCHBIM
ABJIsieTCA Ujiest 00 OTCYTCTBUU I'OCYAAPCTBEHHOI0 pabCTBa, FOCIOCTBA YeJIOBEKa HaJl YeJIOBEKOM, 00 OTPULIAHUHU
4eJI0BEYECKOI0 Hayajla B 3aKOHOTBOpuecTBe. Kpome Toro, B Mciame OTpULIAIOCh HEOOXOAMMOCTb HAJIUYUS
MOCPETHUKA MEKIY AJIJIaXOM U MyCyJIbMaHUHOM. TakuM 00pa3oM AOCTUraeTcs Ayalu3M MEXAy JIUYHOCTHIO U
00’KeCTBEHHON CYIHOCTbI0. OIHAKO 3a TOCYZApCTBOM COXPAHSIOTCS (QYHKIUH 10 YPEryIUpOBAHUIO
BO3HUKAIOIIUX KOH(JIMKTOB CpeAM TpaXJaH, a TaKKe OO0SN3aHHOCTh 3alllMINATh OOILECTBEHHbIE HMHTEPECHI.
OnHako ¥ McinaM, ¥ XpUCTHAHCTBO HA MPAKTHUKE MPUOOPETAIN HEMUIETIPUATHBIE (OPMBL: paOCTBO B TOM MM
UHOU (hopMe COXPaHSIIOCh, SKCIIAHCHH MTPOTHB FOCYAapCTB-COCENECH MPOXOAUIN MO STUJ0H HEOOXOIUMOCTH
00paTUTh APYrue HApPOJbl B «UCTHHHYIO Bepy». TakuM 00pa3oM MOXKHO YCMOTPETb, BIOJHE OIMHAKOBBIC
poOJeMbl B MCIAMCKOM M XPUCTHAHCKON KOHULEMUHMAX TEOJOTMYECKOM TEOpUH: COBeplLIeHCTBO bora u ero
O7aroif MpoMBbICEIT Pa3pyLIAIOTCS HA MPAKTHKE HEJJOOPOCOBECTHBIMH MOTUTHKAMHU.

Mecto 11006011 TeopuHM MPOUCXOXKACHUS TOCYapCcTBa OINpPENeseTCs] HeCKOJIbKUMHU (akTopaMu. K HuM
OTHOCSITCSI TEXHUYECKUH, KyJIbTYPHBIM, PETMIMO3HbIN, HDAaBCTBEHHBIM U MHbIE YPOBHU pa3BUTHUs oOliecTBa. B
JAHHOM paboTe ObUIM PacCMOTPEHBI JIMIIbL CamMbleé KPYIHbIE KOHLEMNIHUU MPOUCXOXKICHHUS rOCy1apcTBa yepes
pU3My HanOoJjee MOMyJIAPHBIX pPEeIuruii: XpuUCcTUaHCTBA U uciaMa. B HacTosdiee BpeMsl CyLECTBYIOT COTHU
MaJIbIX PEIMTHMO3HBIX YUYEHUH, CTPEMSALINXCS OOBIACHUTD CYITHOCTh FOCYIapCTBA U MOJUTHYECKON BIACTH yepes
BOJIIO CBOMX 00roB. OfHAKO B BBUJly MaJIOH MOIYJISIPHOCTH TAKUX YYEHUH OHU OCTAIOTCS 32 paMKaMU Hay4yHO-
NOMYJISIPHBIX HaIpaBJieHui rocyaapcreoBeaenus [10, c. 79-80].

MOo’KHO BBICKa3aTh COOCTBEHHOE MHEHHE: PA3BUTUE TEOJOTNUECKON TEOPUH TPOUCXOXKACHUS TOCYJapCTBa
HAaXOJ/IUTCS HA CTa/IUU «CTarHaliu», OCHOBHBIEC UECHU U apryMEHTBHI, I0Ka3bIBatole 00KECTBEHHBIH MTPOMBICEI
B YCTaHOBJICHWU TOCYIApCTBa, ObUTM CHOPMYIHpPOBaHBI Oosiee ThicsyeneTus: Hazan. Celdac, K HECUaCTHIO
UCTUHHO BEpYIOLIMX, K TEOJOTHYECKOH TEeOopuu NpuOeraroT HEJOOPOCOBECTHBIE IMOJUTHKH, KOTOpbIE HE
MIO3BOJISIFOT Pa3BUBAThCSI CBETCKMM MHCTUTYTaM B COOCTBEHHBIX CTpaHax, YTO IPUBOJUT HAPOJ K 0OpallleHUIO K
paluKaIbHBIM TEUEHUSM HAI[MOHAJILHOW pelUruu. B BBUAY 3TOro MOMyJIsSpPHOCTh U OOILIECTBEHHOE JI0BEpUE K
MOJI00HON TEOpUU NMPOMCXOKIEHUS TOCYlapCTBa CHUXKAETCS HE TOJIBKO B HAayyHOM COOOILECTBE, HO U Ha
00BIBAaTEILCKOM YPOBHE.

Bormpoc 0 Teonorndeckoi Te€OpUM MPOUCXOKIACHUS TOCYNapCTBA, HECMOTPS HAa COBPEMEHHBIM ypOBEHb
Pa3BUTHI CBETCKOW HAYKH, TPOJIOKAET OCTABAThCS AKTya bHBIM. Y UeHbIe-00TrOCIIOBBI Yallle BCETO CTPEMUIINCH
000CHOBATh 3aKOHHOCTb U €IMHCTBEHHO BO3MOXHYIO (DOpPMY CYIIIECTBOBAHMSI BJIACTH B TOCYAApCTBE T.€. BIACTh
JNENCTBYIOLLYIO.

Penuruosneie nestenun OOOCHOBBIBAIIM HE TOJIBKO OOXECTBEHHOE INPOMCXOXKJEHUE TOCyAapcTBa H
rOCYJapCTBEHHOM BJIACTH, HO B JIOJDKHOW Mepe BHOCWIM JIONOJHHUTEIbHbIE apryMEHThl B MOJOXEHUS 00
UCTUHHOCTU y4YeHHs O cyuiecTBoBaHMM bora. B pa3Butun momoOHbBIX yu€HUN O roCylapCTBE MOXHO YBHJETH
TEH/ICHIMIO: HE3aBHUCUMO OT pEJIWIMHM KaXJoe OOIIEeCTBO HM3HAYaIbHO OIPABIBIBAJIO TBOPSIIUECS
HECIPaBEUIMBOCTU OOKbUM IPOMBICIOM, 3aT€M OOOCHOBBIBAJIO HECTATUYHOCTh T'OCYJApCTBAa KaK TBOPEHHUS
Bceesbimnero.  [lotom  00ocHOBBIBanack HEOOXOAMMOCTb IOJIMTHYECKOTO YYacTHUS TpaXJaH B IKHU3HH
rocy/lapcTBa U Ayain3Ma «IMYHOro U 00IIeCTBEHHOTO», I/ie bory oTBoaMTCS BriosHE CKpOMHOE MecTo. Pa3BuTHe
TEOJIOTHUECKOW KOHIIETIUN JIOCTUIJIO CBOETO IHMKa, KOrjga OBbUTM BBUABUHYTHI HJEH O OO0KECTBEHHOM
000CHOBAaHMH HENPUKOCHOBEHHOCTH €CTECTBEHHBIX IpaB YEJIOBEKa, O IpaBe HapOJOB Ha MUP U CBOOOJHOM
XapakTepe BEPbI KaK TAKOBOM.

VY kaxIoro Hapoja, HalllH, CTpPaHbl U rocylapcTBa MMeeTcsl 0co00e OTHOIICHHE K penuruu. B ogHux
cTpaHax HaOII0aeTcs TEHACHIMS 110 YCUIICHUIO POJIM LEPKBU U, KaK CJIEACTBUE, POJIM TEOJIOTHYECKOT0 Havyasa
B ONPENENICHNH CYIIHOCTH rocyAapcrBa. B Apyrux crpaHax pa3BHUBAIOTCS y4EHHsS O TYMaHHOM OTHOILIEHHU
YeJI0BEKa K YeJIOBEKY, I71€ LIEpKOBb M TOCYJApCTBO CTOSAT HE Ha 3alIUTe COOCTBEHHOTO TOCIO/CTBA, a Ha 3alUTe
IPAXKJAHCKUX MHCTUTYTOB. [IpakThka MmokaspIBaeT, 4To B CTPAHAX BTOPOrO THIA YPOBEHb KU3HM HA MOPAJIOK
BBIIIIE, YEM B NEepBbIX. OHAKO CIEYyEeT OTMETUTH KpaiHe JIMYHYIO0 CTOPOHY BOIIPOCA O TEOJIOTHYECKON TEOPUU
T.K. OHa KacaeTca HauOojee CYOBEKTUBHOIO DJIEMEHTa YEJIOBEYECKOTO CO3HAHMSI — PEIUTrHO3HOrO
MupoBo33peHus. CienoBaTeNnbHO, 3Ta TEMa HaBCETAa OCTAHETCS HU JOKa3aHHOW, HU OIIPOBEPTHYTOM.
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AKTYAJIBHBIE BOITPOCBHI KBAJIMOUKALIUU ITPECTYIIVIEHUA 11O CT. 244 YK P®

Paccmampueaemces 6onpoc 0 npecmynieHusix, KAcarOWuxcsi OCK6EPHEHUs Mmejl YMepuux u Mecm ux
3axoponenus. Ha npomsosicenuu Mmuocux 6eKog 60npoc 06 0CKGepHeHUuU mei yMepuux u Mecm ux 3ax0pOHeHUs
OvL1 cropee punocopckum. Imo ceA3aH0 ¢ meM, YMO HA PAHHUX IMANAX PA36UMUs Yellosediecmed makue
oeticmeus: umenu pumyanibHulil Xapakmep U COCMasiAiy 4acms ooviuas (Hanpumep, 0oviuas nepeo OUHOU UlU
OCK6epHeHue 8 ommecmky 3a 00udy npu sncusnu). OOHAKO 68 COBPEMEHHOM 00ujecmee maxKue HACMpOeHUst COULTU
Ha Hem. Ho mem ne menee, konuuecmeo npecmynieHull, C6A3aHHbIX ¢ OCKBEPHEHUEM Mejl YMePUUX U Ux Mocull,
He ymenvuaemcs. He 6cecoa smu Oesinusi umerom XyaueancKuil MOmus, ce yauje OaHHble RPpecmynieHus umeron
IKCMPEMUCCKYIO HanpasieHHocmy. [lonumanue cywHocmu OaHHO20 Npecmynjienus U 0COOeHHOCmel e2o
Keanupurayuy no3601um omoeisims cOCmagbl N0 CMeneHu msicecmu, a maxice 0002amum meopemuiecKue
3HAHUSL OJIs1 HOPMAMUBHOU 60PbOBL ¢ NOOOOHBIMU AMOPATLHLIMU U 0OUECNEEHHO NOPUYAEMBIMU OSSTHUSMU.

Knroueswie cnosa: Y20jl106H0€ npaso, npecmynjieHue HAO menamu ymepuiux, OCKBEPHEHUe Mmecm
3AXOPOHEHUA.

Ilo nprunHE MHOTOHAIIMOHAIILHOTO cocTaBa Poccuu nmpecTyruieHns, CBA3aHHbIE C HAJAPYraTeIbCTBOM Hajl
TeJaMHM yMEpUIMX M OCKBEPHEHHEM MECT UX 3aXOPOHEHMs, UMEIOT HEOJHO3HAuHyI0 OKpacky. i kaxxmoro
HapoJa Y NpeACTaBUTEIEH pa3INYHbIX PEINTHO3HBIX TEUEHHM, TPOSBIICHUEM HEYBAKEHUS K YMEPILIUM U MECTY
€ro 3aXOPOHEHUSI MOXKET OBIThH IOBOJILHO OOJIBIIION TIEpeueHb AeiicTBUM. [l HapoaoB Poccuu ¢ mpeoOnaganuem
OT/ENbHBIX TEYCHUH HcllaMa HEYBa)XKEHUEM, a pAaBHO OCKOPOJICHUEM NaMTH 00 YCOIIIIEM, SBISIETCS HaX0XKICHHUE
KEHILMHBI Ha TIOXOPOHAX MYXYMHBI. /{151 HeKoTOpbIX HapoaoB CHOMPH MPECTYNHBIM HEYBa)KEHUEM SIBIISIETCS
cKkopOb 00 ycormmieM. DTO CBsI3aHO C TpaJUIMeN yCTapeBaHHs IPA3IHECTB HA TOXOPOHAX: YEIOBEK OTMYUHMJICS B
3€MHOM KM3HU U MEPEXOJUT B JIYUIIUH U3 MUPOB — HEOOXOAMMO MOPAZ0BaThCA 3TOMY cOObITHIO. B cBsi3u ¢
pa3IMYHBIM U HEOJHO3HAYHBIM OTHOLIEHWEM K JKM3HH U CMEPTH y DPAa3HBIX HApOJOB IPECTYIUIEHUEM B
OTHOIIEHWH YMEPILIEro M MECTa €ro 3aXOPOHEHMsI MOKET OBbITh UYTO YroAHO. JlJis HEKOTOPBIX HEPOCCHICKUX
HapoJ0B OCKBEPHEHHE MOTWJI M HaApYyraTelbCTBO HAJ TEJIaMU YMEPIUUX SBIISETCS YacTbI0 HAIMOHAIbHON
KyJIbTYpbl U BOCIpUHUMAaeTcsl MHaue, ueM B Poccuiickoit ®enepaunu. [ns napogos Adpuku (JIusus, Oman,
HOxwub1it Cynan, CoManu) OCKBEpHEHHE MOTHIIBI SBISIETCS HEOOXOIMMBIM PUTYAJIOM Iepe]l HauajaoM BOMHBI.
Jlns mapona Maparackapa 10, 4to B Poccum cumrtaercs HaapyrateslbCTBOM HaJ YMEPIIMMH U MECTaMU WX
3aXOPOHEHHMSI, SBISETCS YaCTbI0 MHOTOBEKOBOI'O OOBIYas, MMEIOLIETO MCKIIOYUTENBHO J00phIi mockll. Pa3 B
HECKOJIBKO JIET KOpEHHbIE Maylaracuiibl (KUTean Majgarackapa) BBIKAIlbIBAIOT YMEPIIUX POJCTBEHHUKOB U3
MOTHUJI, HAPSDKAIOT UX B HAl[MOHAJIbHBIE HApSAAbl U YCTPAUBAIOT TaHIbI ¢ ocTaHKaMu. B Poccun takoe neiictBue
MOAMAaaeT Mo/ yrojoBHOe 3anpemnienue. [lomooHbie AeiicTBUsA OyayT kBamuduimpoBatbes 1o cr. 244 YK PO
[1].

B nopesonroninonHoi Poccun janHO€e pecTyIieHUe MPOTHUB TEJ YMEPIINX HE PACKPBIBAIOCH B YTOJIOBHOM
3akoHojaTenbcTBe. CyIIecTBOBaJl COCTaB IMPECTYIICHUS, KacaIOUIUiiCs HEMPUKOCHOBEHHOCTH MOTHI (MeECT
3axoponenusi). B Yromnosaom Ynoxxernu 1903 roga qanHsIi cocta, kKak BeickasbiBasics Taranres H.C., sBrsics
BeCcbMa HempopaboTaHHbIM. He ObUIM pacKphITHl KBATU(PHUIMPYIOUIME 3JIEMEHTHI COCTaBa MPECTYIUICHUS:
MOTHBBI OCKBEpHEHUSI, ACWCTBUS B OTHOIICHUH Teja (OCTAaHKOB) YCOMILIET0, HE Pa3IN4aIiuCh LEIH MPECTYIICHUS
(XuIieHne EeHHOCTEW U3 MOTUIIbI, YHUUYTOXKEHUE OCTAaHKOB U T.A.). B coBeTckuii nepuos pa3BUTHs YTOJIOBHOIO
MpaBa JIaHHBIN COCTAB HE MPETEPIEN CYIIECTBEHHBIX M3MEHEHUI: COCTAB MPECTYIUICHUs, B YTosi0BHOM Konekce
PC®CP 1960 r., He UMen CYIIECTBEHHBIX OTIMYMN OT cocTaBa B YrojoBHOM Yioxenuu 1903 r. HaubGonee
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3HAYUMBIM IEPUOJOM B PA3BUTHH YTOJIOBHO-IIPABOBOI'0 PEryJINPOBAHUS JAHHOIO MPECTYIUIEHHUSI MOKHO CUUTATh
1996 r., 2003-2007 rr., 2011 T.

B HoBelinen ncTopun pocCHiICKOTrO YroJIOBHOTO IpaBa MPECTYIUIEHNE, Kacarolleecs HaApyraTesibCTBa Hal
TeJaMM yMEpPIIHUX U MECTaMU UX 3aXOpPOHEHHUs, pacKpbITo B cT. 244 YK P®. Cocras npecrymieHus 1o ct. 244
YK PO sBnsiercs kBanu(UIUPOBAHHBIM T.€. IPEAyCMaTPUBAET OOCTOATEILCTBA, OTATYAIOIINE OTBETCTBEHHOCTb.

Mo3’xHO cenaTh BBIBOJI, YTO B BOIIPOCAX OIPEIEIEHMSI IPECTYIIEHUS, IPELYyCMOTPEHHOTO cT. 244 YK PO,
OpraHaM CJEJCTBUS CJEIyeT PYKOBOACTBOBATHCA OOILICHPU3HAHHBIMU HOPMAaMHM OTHOUICHHS K ymepimuM. B
BHUJly MHOrooOpa3usi HallMOHAJIbHBIX OObIYaeB xuTeiel Poccun NaHHBIM COCTaB MOXKHO NMPUMEHUTH JAXKE B
OTHOIIEHUN O€300MAHBIX C TOYKHU 3pEHHUs BceoOIIeid Mopanu MocTynkoB. OIHAKO CYOBEKTHBHYIO OLICHKY
«UMHUYHOCTU» HAJAPYyraTenbCcTBa M OCKBEPHEHHUS HEBO3MOXHO MCKIIOUWUTH. Pa3BuTue naHHOrOo cocTaBa
npectymienus B Poccuu mpouuio HeCKOJIbKO 3TanoB. B 10peBONIOIMOHHBIN MEPUO COCTaB ObLT MPOCTHIM, HE
MPU3HABAIT OTATYAIOIINX OOCTOSITENLCTB U HE MMEN KBATH(DHIMPYIOIMUX Mpu3HaKoB. B coBerckoit Poccum
JAHHBIN COCTaB MMOYTH HE U3MEHUJICS. bbuIM BBEIEHBI OT/AEJIbHBIC YACTH, KACAIOLUEC KOPBICTHBIX MOTHBOB, HO
MPECTYIUICHUE, MO-TIPEKHEMY, HE Pa3BHBAJIOCh KaK YroJIOBHO-TIpaBOBas Kareropus. HamOonpimii ckadox B
Pa3BUTHUU JAHHBIN COCTAB MOJIYYHJI IPY HOBEUILIEM POCCUICKOM 3aKOHOAATEIE: MOYKHO CBA3aTh 3TO C IPUHATUEM
denepanpHOTO 3aKk0HA «O0 yBekoBeueHuu [1o6epl coBeTckoro Hapoaa B Bemwkoit OtevectBenHoi Boiine 1941
- 1945 rogoy». Taxke 3TO CBA3aHO C POCTOM aHTUCOBETCKUX HacTpoeHuil B cTpanax ObiBiiero CCCP. B mo6om
cllydae, MOKHO TOBOPUTh O TOM, YTO COCTaB IOMEHSUJICS COAEPKATEIbHO, OJHAKO, HEU3MEHHOCTb CaHKIMU
TOBOPHT O JIOBOJIbHO MSITKOM OTHOIICHUH K OCKBEPHUTESIM MOrui B Poccun [2].

OOBEKTOM MPECTYIICHHUS, TPETyCMOTPEHHOTO CT. 244 YK PO, siBnsieTcst 001IecTBEHHAs! HDAaBCTBEHHOCTb,
MoOpaJb, a TAKXKe MaMITh 00 yMEPIINX U yBaKEHUE K MECTaM UX 3aXOPOHEHHUSI.

OObEeKTHBHASI CTOPOHA NPECTYIUICHUS BKIIOYACT CleAyromue aevictus [3]:

1. HappyratenbcTBO HajJ TEJIOM yMEpIIEr0 — COBEpIIEHHE OE3HPABCTBEHHBIX, OCKBEPHSIONIMX WU
IUHUYHBIX JCHUCTBUU B OTHOIICHUH 3aXOPOHEHHBIX WM BPEMEHHO HE 3aXOPOHEHHBIX YEJIOBEUECKUX OCTAaHKOB
(M3BNIEUEHUE M3 MOTHIIbI, HAHECEHHE MOBPEKACHUN, pacdlieHEeHUE Tpyla, OOHaKEHUE, MOXHILIEHUE OICKIbI,
HaxoJIlelics Ha Tejle YMEpIIero, LEeHHbIX YKpalleHWH, 3yOHBIX KOPOHOK, HECAaHKIIMOHUPOBAHHOE
Nepe3axopoOHEeHHE OCTAaHKOB U T.1.);

2. VHUYTOXKEHHE MECT 3aXOPOHEHMs, HAJMOTMJIBHBIX COOPY)KEHUH WM KJIaJAOUIIEHCKUX 3IaHHM,
MpeHa3HAYEHHBIX IS [EPEeMOHUN B CBSI3U C MOrpeOeHHMEM yMEpIIMX WM MX MOMHUHOBEHHEM, — TOJHOE
paspyluieHre 3TUX 00bEKTOB, IPUBEJCHUE UX B MOJIHYI0 HETOJHOCTbh, YTOObI HEBO3MOXHO OBLIO MCIOJIB30BAThH
110 HA3HAYEHUIO;

3. IloBpexxaeHune ykazaHHbIX 00bEKTOB — CYIIIECTBEHHOE Pa3pylleHUE [TPeIMETa, IPUUMHEHUE EMY TaKOTI'0
BpeJia, Mmocjae KOTOPOro JUIs MCMOJIb30BAaHUS €ro MO0 Ha3HAYeHHI0 HEOOXOJUMO BOCCTAHOBJIEHHE (HaHECEHHE
MOPYHU OT/ACIBHBIM DJIEMEHTaM COOPYKEHUS, U3BSITUE OTJEIBHBIX YKPAIICHUHN U Ipyrue AeHUCTBUA);

4. OckBepHEHHE TakuX OOBEKTOB — COBEpIICHHE OE3HPABCTBEHHBIX, UIWHUYHBIX JEHCTBHIA,
HECOBMECTUMBIX C MpEeJHa3HAYEHHEM COOpPYKEHHMH (Hampumep, HAHECEHHE OCKOpPOMTENbHBIX HaJIuUCEH,
PUCYHKOB, CAMBOJIOB, HEUHUCTOT, MycOpa U T.I1.). B cnyuyasx HagpyrareiabCTBa HaJl TeIaMU YMEPIIUX U MECTaMU
HX 3aXOpPOHEHHUSI M0 MOTHBAM MOJHUTHYECKOM, WEOJIOTHYECKON, pacoBOM, HAIMOHAIIBHOW WJIM PETUTHO3HOM
HEHABUCTH, WM BPaX/bl TUOO MO MOTHBAM HEHABUCTH WM BPaXIbl B OTHOIICHHH KaKOH-THOO COIMANIBbHON
TPYIIIBI COJIETHHOE KBATU(PUITUPYETCS IO TaHHOU CTaThe.

[Ipectymienue ¢ ¢GopManbHBIM U MaTEPUAIBHBIM COCTABOM, T.€. MPU HAJPYraTelbCTBE HAJ TEIOM
YMEpIIEro, OCKBEPHEHHH MECT 3aXOpPOHEHHS, HaJMOTWIbHBIX COOPY)KEHMH WM KIaJOMIIEHCKUX 3/aHuH,
CUMTAETCS OKOHUYEHHBIM B MOMEHT COBEpIICHHUS JII0OOro JEHCTBHs, 00pa3yrollero OObEKTUBHYIO CTOPOHY
cocTaBa MPECTYIUICHUS, HO MPU YHUYTOXKEHUH WM MOBPEKICHUHN MECT 3aXOPOHEHHH, KIIaJOUIIEHCKUX 3AaHUN
— C MOMEHTA HACTYIJICHUs IOCIEACTBUN. B ciydae moBpexaeHui MOXKHO TOBOPUTH O TOM, YTO COCTAB SIBIISIETCS
MPEeIMETHBIM T.K. OHO HalpaBjIeHO Ha KOHKPETHYIO BEIll MaTEpPUaIbHOTO MUPA.

MOoHO caenaTh BBIBOJ, YTO OOBEKT MPECTYIUICHHS, peaycMOoTpeHHOro cT. 244 YK P®, Hepa3pbIBHO
CBSI3aH HE TOJBKO C HPAaBCTBEHHOCTHIO, HO U C OXpaHOM coOcTBeHHOCTH. OHAKO HEBEPHO KBATU(UIMPOBATDH
XHIIEHUE U3 MOTUJIBI KaK OTIENbHBIN cocTaB 1o cT. 158 YK P®. CoOCTBEeHHHMKOM MUMYIIECTBA TEJIO HE MOXKET
ObITh MO OIpejaeseHHe MpaBa COOCTBEHHOCTH T.K. HE pealu3yeT IMPaBOMOYMS BJaJI€HUsS, MOJb30BAHUSA U
pacnopsbkeHus. OTHOIICHHSI MO TMOBOAY COOCTBEHHOCTH HUMEIOT MecTo ObiTh B cT. 244 YK PO kak
JIOTIOJTHUTENBHBIN 00BEKT. B Borpocax 00beKTUBHON CTOPOHBI TEHACHIIMH Pa3BUTHUS JAHHOTO COCTaBa TPeOyIoT
OT 3aKOHOJATelNsl BBeIeHUsI HOBbIX dacTell cT. 244 YK P®. Dto cBA3aHO CO clyyasiMU CEKCYaJbHOTO HACHIINSA
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HaJ TeJlaMu ymepiux. B cexcosmoruu nonoOHble JeMCTBUS HMEHYIOTCS HEKPO(MUINEH U SBIISIOTCS IPU3HAKOM
TSOKEeNoW  (OpMBI  MOPaJbHOTO  BBIPOXKJIEHHUS 4yenoBeka. B crpanax 3amaanoit EBpombl  naHHBIE
KBAJIM(HULHPYIOLIEe 00CTOATEIBCTBO IPUBOJUT K Y’KECTOUCHUIO CAHKIIMU. B HEKOTOPBIX Cilydasix, IpU HATUYUH
MaTEpUaIbHOTO BPEa, MOKHO FOBOPUTH O MOSABICHUM NpeaMeTa npecTymiaeHus. OqHako TpyIHO ONpEAeIuTh,
KTO sBisercs yuiepoonpuoOperatenemM? C OIHOW CTOPOHBI — 3TO POACTBEHHHKH YMEPUIETo, KOTOPBIM
HE00X0/IMMO BOCCTAHOBUTH MOTHIIbHOE coopyxkeHue. C Ipyroi CTOPOHBI — 3TO TOCYAaPCTBO, €CIIN 3aXOPOHEHUE
IIPOU3BOINIIOCH 32 CUET CPEICTB OropKkeTa. MOKHO FOBOPUTH O TOM, YTO MOJI0O0OHBIE AEHCTBUS MOTYT ITOPOJIUTh
IPaX/1aHCKO-IIPABOBbIE OTHOIIEHHS I10 IIOBOJY BOCCTaHOBJIEHUS HMYILECTBAa. B 3akoHE HeE cCOAEpKUTC
YTOYHEHUS 110 MOBOAY «IMHUYHOCTH» HaANUCed Ha Haarpoousx. M3 cmbicia craTbu ClieAyeT, YTO CTENEHb
UHIYHOCTH OYZET ONPEeesAThCS OpraHaMu MPeIBAPUTEIBHOTO U cyieOHoro cienctsus. Cieayer cka3arb, 4To
OJIHA U Ta € HAIIUCh MOXKET PaCLICHUBATHCS MO-Pa3HOMY. MOXKHO NPEANOI0KUTh, YTO KPUTEPUEM OLICHKU
HEMPWINYHOCTH HAIMUCH OyIeT CYUTATHCA CaMO 3aXOpOHEHHE (HAIMOHATBHOE, PEITUTHO3HOE), a TaKXKe
MOKa3aHUs POICTBEHHUKOB ymepiero [4].

CyOBeKToM MpeCTYIUICHHS, IPeTyCMOTPpEeHHOTO cT. 244 YK P®, sBiisercss BMEHsIEMOE JIUIIO, JOCTHUTIIICE
Bo3pacTa 16-Tu JIeTHETr0 Bo3pacTa.

CyOBeKkTHBHAsE CTOpOHA — MPSIMOI yMmbIcen. BHHOBHBIN OCO3HAET, YTO COBEpUIAET MPOTHBOIIPABHEIC
NEUCTBYS, U kKenaeT 3Toro. He uckirovaercs BO3MOXKHOCTb COBEPIIEHUS TAKOIO MPECTYIUIEHUSI U ¢ KOCBEHHBIM
YMBICJIOM.

KamupuuupyromuMy Opu3HakaMd 4. 2 JaHHOM cTaTbM SBISIOTCSA: — TPYNNOH JUI[ 1O
IIpEIBAPUTEIILHOMY CTOBOPY (II. «a») — I10 MOTHBaM IOJUTUYECKON, pacOBOM, HAIIMOHATIbHON UJIN PETUTHO3HOM
HEHAaBHMCTH, WM BPAXK/bl B OTHOIICHUH KaKOW-T1OO0 rpynsl (M. «6») — ¢ IPUMEHEHUEM HACUIIMS HITU C YTPO30ii
€€ MPUMEHEHHUS (I1. «BY).

Mo3HO cienaTh BBIBOJ, YTO 3aKOHOJAATEIb HE CTaJl CHUXKATh BO3PACT YIOJIOBHOM OTBETCTBEHHOCTH IIO
JAaHHOM cTaThe 10 14 JeT o npu4yrHe TOro, 4To JIULO A0 16 JeT Bpsa U OLeHUBAaeT IPOTUBONPABHOCTh CBOUX
nevictBuil. XoTs cratuctuka 1o ct. 244 YK P® ot I'eHepanbHO# npoKypaTypsl FTOBOPUT O TOM, YTO MOI00HBIE
JIesTHUST COBEPILAIOT U MaJIOJIETHUE MPecTyNHUKH. OJHAKO YTOJIOBHYIO OTBETCTBEHHOCTh OHM HECTH HE OyayT
BBUJIy HETOJIHOCTU CyObeKTa. B WX OTHOLIEHHHU CyAbl IPUMEHSIOT UHbIE MEPbl BOCIIUTATEIBHOIO XapakTepa.
BaxkHbIM 371€MEHTOM cocTaBa SIBJISIOTCS MOTUB U Liedb npecTyruieHus no cr. 244 YK PO®. [logo6Hoe nestHue
MO>KHO COBEPLIUTH TOJIBKO YMBINUIEHHO. HEOCTOPOXKHOCTh M HEOPEKHOCTD, HAPUMED, B CIydyae CIy4aifHOro
MOBPEXKACHUSI HaArpoOuil paboTHUKaMU Kiiaaouina, He Oyner kBanuduuuponatbes mo cr. 244 YK PO. Uro
KacaeTcsl COy4yaCTHUKOB, YTOJIOBHBIN 3aKOH BBIIEISAET TOJIBKO MPYIITY JIUIL IO IPEBAPUTEIBLHOMY croBopy. Eciu
MpeCTyIUIEHNE ObLIO COBEPLIEHO HECKOJIBKUMH CYObEeKTaMH 0€3 JJOrOBOPEHHOCTH, TOT/1a KKl U3 HUX OyneT
HECTH OTBETCTBEHHOCTH KaK OTJIEJIbHBIA CyOBeKT. Bompochl MOMUTHUECKON, paCOBOM M PETUTHO3HON BpPaXIbl
TaKXXe SIBJISIIOTCS KBATMQUIMPYIOIMUMU TpU3HAKAMU CYOBEKTUBHON CTOPOHBI. OJHAKO OTOKECTBUTH JIHOOBIE
OCKBepHstomue aeiictBus ¢ m. 60 4.2 cr. 244 YK PO, coBepiieHHble B OTHOIIEHUM MPEACTABUTENS HHOU
KOH(eccuu 1 Hapo1a HerpaBoMepHO. [10100HbIH KBATHPUITUPYIOMINK TPU3HAK OyIeT A1eHCTBOBATh, €CII OYyIeT
YCTaHOBJICHA MPEIIECTBYIONIasi CMEPTH BpaXKa Ha HALMOHAIBHOH MOYBE, a TaKXKe eCIM Ha HaArpoOMH U Ha
MeCTe MpeCcTyIIeHUs OyayT OOHapyKEeHbI 3HAKW CBACTHKH, PYHbI, HCKQ)KEHHbIE HAIIMOHAIbHBIE CUMBOJIBI U T.1I.

AHanmu3upys pocCUiCKOE yroJIOBHOE 3aKOHOIATENIbCTBO CJIeIyeT OTMETHTh, YTO OHO CEphE3HBIM 00pa3oM
OTJIMYAETCS OT 3apyOEKHBIX MOJIOXKEHUN YrOJIOBHOIO 3aKOHAa 00 OCKBEPHEHUH MOTHJI U HAJIpyraTreabCcTBa HaJ
TenamMu ymepmmx [5].

Hapymas poccuiickylo IOpHUAMYECKYIO TpaaWLIMI0, OyAeT MPOU3BENEHO CPABHEHHE HOPM YTOJOBHOIO
3aKoHa He co crpaHamu CeBepHoil AMepuku u 3anaaHoi EBpombl, a ¢ HOpMaMM YrojOBHOI'O 3aKOHA CTPaH
OBIBIIETO COIUAIMCTUYECKOTO JIarepsl.

WHTepecHblE TOJOKEHUS B YrOJIOBHOM 3aKOHE IO IOBOJY OCKBEPHEHHs TE€JI YMEPIIUX HMEITCS
VYronoesaom Konekce Ykpaunsl. Tak coctaB no ct. 297 YKV sBnsiercsa 6osee npopaOoTaHHBIM, 110 CPABHEHHIO
co cT. 244 VYK P®: umerorcst KBaTu(pUIUPYIOIIKE SIEMEHTHI COCTaBa: OCKBEPHEHNE MOTHJI apTH3aH U OOpIIOB
¢ ¢amm3MoM B IJIaHE CAaHKITMH HOPMBI OTOXAeCTBISIIOTCSA. B YK P® HeT oT/iebHBIX YTOUHSIOMIMX MTOJIOKEHUH
Ha 3TOT cueT. Kpome Toro, cyiiecTBEHHbIE OTINYHSI POCCUICKOr0 M YKPanHCKOI'O YTOJIOBHOTO 3aKOHO/1ATENbCTBA
10 JaHHOMY COCTaBy MOKHO OOHapy»uTh B caHKiuu. HecmoTpst Ha HeonmHozHauHoe oTHomeHnne kK CCCP u
¢damm3My B HEKOTOPHIX PErHOHAX YKpauHbI, OTBETCTBEHHOCTh 32 OCKBEPHEHHE MOTHJI COBETCKUX BOMHOB U
00pLOB U (alIM3MOM HAMHOTO CEpbe3Hee — MAKCHMallbHas Mepa MPECcEeYeHUsl COCTABIACT 12 JeT JIHUIIeHUs

15




Mesicoynapoonwiii nayunwiil scypuan « BECTHUK HAYKH» Nel (1). ATIIPEJIb 2018 T.

cBO0OO/IBI , B TO BpeMs Kak B Poccuiickoit deneparinu MakCUMaIbHBIM HaKa3aHUEM SIBJISICTCS JIMIIEHUE CBOOOTbI
CPOKOM Ha 5 JeT.

I'oBopst 0 3apyOexkHOM YrojioBHOM mpaBe B pamkax ctpad ObiBiiero CCCP, MOXHO paccMOTpeTh
VYronoBueiii Komekc Pecnybnmuku benapych. IlpecTyrieHue, CBS3aHHOE C OCKBEPHEHHUEM MOTHIIBI H
HaJpyraTeJIbCTBOM HaJ TeJIOM ycorero 3akperieHo B ¢T. 347 YK Pb. JlanHblii coctaB, Ha CyOBEKTHBHBIN
B3[JISIJI HMCCIIEOBATENe JAaHHOTO BOIPOCA, SIBJISETCS CaMbIM HENPOPAaOOTaHHBIM: COCTAaB IMPAKTHYECKH
notHOCThIO AyOonupyeT nostoxeHus YK PCOCP 1960 r., oTcyTcTBYIOT MHOTHE KBaTU(DUIIMPYIOITUE TPU3HAKH,
KOTOpBIE €CTh B YIrOJOBHOM 3aKOHE cOCEIHUX cTpaH. CaHKLMs CTaTbU HAaIIOMUHAET POCCUNCKYIO CAHKLUIO CT.
244 YK P® — makcuMaibpHas Mepa MPECEUYCHHs COCTABIIACT S5 JIeT JMmeHus cBoOoasl. Bo3mMokHO, mo100HO0E
nojiokeHne oOecreuynBaeTcss TeMm, 4To B bemapycu Takue mnpecTymiieHHss HE pacrpocTpaHeHbl. OgHako
HEKOTOpbIE OUEBUIHBIE MTOBUKKH, OTOOPAKEHHBIE B YKPAaUHCKOM M POCCUHCKOM YTOJIOBHOM 3aKOHE, HE HAIILITU
3akpereHus B YK Pb. Iloxoxue nonoxeHus MOXKHO HailiTH B YroJIOBHBIX Kojaekcax cTpaH CpenHell Azuu, a
takke ctpaH bantun. B YK Octonun B ct.cT. 199-199.1 conmepxarbcsi camble MSTKHE CAaHKIMU JaXke 3a
MIPECTYIUIEHUE C KBATU(PUIUPYIOIIUMH MIPU3HAKAMHU: PACUICHEHHUE TEJl YCOMILNX, COXIKEHUE Tela U MOJI0BOI
KOHTAKT C TPYIOM HaKa3bIBAIOTCS 3 ro1aMu JIMIIEHHUS cBOOOIbl. CTAHOBUTCS OYEBUIHBIM, YTO paMKaX OBIBIIETO
COIO3HOT'0 T'OCY/AapCTBA OTHOILEHUE K MPECTYIUIEHUSIM MPOTUB OOLIECTBEHHONM HPAaBCTBEHHOCTHU U MAaMSTH K
YMEPILIUM KapJAUHAJIBHO OTINYACTCS.

MoxHO cxaenatb BBIBOJ, 4TO Ha Tepputopuu cTpaH ObBmero CCCP cioXwuioch HEOTHO3HAYHOE
OTHOIICHUE K MPECTYIUICHUSIM, CBSI3aHHBIM C OCKBEPHEHHEM MOTUJI BOMHOB-0OPIIOB C (Pamin3MoM. ITO CBSI3aHO
HE TOJIBKO C MCTOPUYCCKUM OTHOIICHHEM K KOMMYHU3MY WM (Damm3My, HO U ¢ MOPAJIBHBIMH IICHHOCTSIMHU
YKUTEJEHN TeX WU UHBIX TocyaapcTB. HecMOTps Ha MOBCEMECTHYIO KPUTUKY YKPAUHCKOI'O 3aKOHO1ATENbCTBA, CT.
297 YKV sBnsercs 6onee npopadotaHHON B cpaBHeHUU cO CT. 244 YK P® no psay oObEKTUBHBIX NMPUYMH:
HAJIMYECTBYIOT KBAIU(PULIIMPYIOIIKE MPU3HAKH, KOTOPBIX HET B POCCHUIICKOM YTrOJIOBHOM 3aKOHE, HMEIOTCS Ooliee
CYpOBBIE CaHKIIMH, KOTOpPBIE 0Ojiee YeM B J[Ba pa3a MPEBOCXOMIT CAaHKIUHU 1o poccuiickomy YK. B crpanax
bantun nmoapoOHelMM 00pa3oM PacKpBITHl KBATH(PHUIIMPYIOIINE MPU3HAKU HAJApyraTrelbCcTBa HaJ TEIaMU H
MECTaMH HX 3aXOpOHEHMs, OJHAaKO, KpaliHe Msrka caHKUMA. BO3MOXHO, 3TO CBSI3aHO C KYJbTYpHBIM
OTHOIIIEHHEM K CMEpTH: Belb YMEPIINii He YyBCTBYET OO, HE O0MKaeTCs U He 007aaeT YKpaJIeHHBIM Y HEro
umyiiectBoM. OJIHAaKO B HalleM [OHMMaHUM JIaHHBIM COCTaB KacaeTcsl HE TOJNBKO «Tella», HO U <«JIyXa»
YMEPIIIEro, a TAK)Ke MaMsTH ero Oau3kux [6].

AHanu3upys 0030pbI MPAKTUKU 00JACTHBIX CYI0B €BPOTECKOi yacTu Poccun MOKHO cliesaTh BBIBOJI, YTO
cT. 244 YK PO® sBnsercs NOBOJBHO PACIPOCTPAHEHHOW. M3 OTKPBITBIX MaTEpUANIOB IO YTOJOBHBIX J€l1am
CJIEIyeT, YTO OCHOBHBIM MOTHBOM COBEPIIEHMSI MOAOOHBIN JEMCTBUI ABISETCS KOPHICTD.

I'paxnane, HEe UMEIOIIHE CTAOMIBHOTO UCTOYHUKA JJOX0/1a, COBEPIIAIOT KPaKU U3 HEJIaBHO BO3BEICHHBIM
MOTHJIBHBIX TIOCTpoek. Hepenko mo cr. 244 YK P® ocyxnaoT rpynmy Jdil, COCTOSIIYIO U3 TpaxkaaH 0e3
OTIPEETIEHHOTO MECTa JKUTENhCTBA. JIOBOJIBHO MOMYJISPHBIM CYOBEKTOM IMPECTYIUICHUS SIBISIFOTCS alaTpHIbI
(MHIMBUBI O€3 TpaX/1aHCTBA).

PacripocTpaHeHHBIM CYOBEKTOM MO MOJOOHBIM MPECTYIJICHHUSIM SIBJISIIOTCS TPaKJaHE, COUYBCTBYIOIIHE
HeodalrcTam, TUTIEPOBLAM M aHTUCEMHUTAaM. XapakTepHbIM Aiis cT. 244 YK PO saBnsercs «3KCTPEeMUCTCKUMA
MOYepK» B BUIE IMHUYHBIX HAANMUCEH Ha HAATPOOMHM HAIMOHATBHBIX WM PEIUTHO3HBIX KIAAOWIN, TAe
ITOXOpPOHEHBI )KepTBbI Bennkoit OTeuecTBeHHOM BOMHBL. 1IprmepamMy Takux Haanucel MOXKHO CUMTATh: «Maio
Bac moa*xio!», «Bel nymaere ¢dropep mMeptB? A MBI AymMaeM uHaue!y», «MoxeM NoBTOpHUTH!» U T.1. Takue
HAJIIMCH COTMPOBOXKAAIOTCS OOJIBIIUM KOJUYECTBOM oOpdorpaduyeckux OmmMOOK, a Takxke H300pakeHHuEM
(hamMCTCKUX CUMBOJIMK B BUJIE CBACTUKH, MIEPEKPEIIEHHBIX MOJHUH, a TaK)Ke 3HAKOB HEOHAIINCTOB (HampuMmep,
CIIaBSIHCKUX PYH).

K coxanenuto, o ct. 244 YK P® ocyx1atoT IOTOMKOB COBETCKMX BOMHOB-OCBOOOIUTENEH, KOTOPbIE, HE
3Hasl yroJIOBHBIN 3aKOH, COBEPIIAIOT HAJpyraTeiabcTBO Hajl MormiaMu coniat CC, HaxoAsIuXCsl Ha TEPPUTOPUHU
CBOET0 rocy/lapcTBa, He OCO3HaBasi OOIIECTBEHHYIO ONACHOCTh CBOMX JeiicTBuil. Tak Ha Teppuropun PO u
YKpauHbl IEpUOINYECKH CYIAT TPak/laH 3a COBEPILIEHUE aKTOB BaHAAJIM3Ma U HAJpyraTelbCcTBa HaJl yMEPIINMHU
Ha TePPUTOPUHU HeMeUKuX kianowil. CleayeT crpaBeJIiBO OTMETHTh HEMEIKYIO MEJAaHTHYHOCTD BO BCEM: OT
BOIIPOCOB KAYECTBEHHOTO COJEPKaHUs KIaI0MII 10 peal3alui UX KpyriiocyTouHoi oxpanbl. K coxanenuro,
HE BCE COBETCKHE MOTHIIBI OOPIIOB C (pamm3MoM OTINYAI0TCS TeM ke. [loiMaHHbIe TPECTYITHUKHU ONPaBAbIBAIOT
CBOE MpPECTYIUIEHHE TEM, YTO MCTAT 3a YOMTBIX U PAHEHBIX POJACTBEHHHUKOB, a TaKX€ TEM, YTO XOTST
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BOCCTAHOBUTH «MCTOPUUYECKYIO CIIPAaBEIIMBOCTE». OAHAKO MOAOOHBIE apTyMEHThI HE YUUTHIBAIOTCA CYI0OM IIPH
BBIHECEHUHU ITPUTOBOPA.

Mo:kHO czienaTh BBIBOJI, YTO JAAHHBIM COCTAB IMPECTYIUICHUS SIBISETCA JOBOJBHO PACIPOCTPAaHEHHBIM B
coBpeMeHHOM Poccun. Kak npasuiio nesnus, npenxycMoTpeHHsble cT. 244 YK PO, nMeroT KOpbICTHBIA MOTHB.
[Tono6HbIe MpecTyIUICHNS COBEPIAIOTCS JINLIAMU, KOTOPHIM MPUCYIIHM MaprUHAIbHOE TOBEIEHUE U aMOPAJIbHBIH
o0pa3 KU3HU: CKUTaHUE, OPOJISKHUYECTBO, BOPOBCTBO, AJIKOTOJIN3M, HApKOMaHus U T.1. Hepeakum sBnseTcs
MPOSIBJICHUE AKCTPEMUCTCKUX AEHCTBUU B coctaBe no cr. 244 YK P®. Kak npaBuio Takue NmpecTyIuieHUs
COBEPILIAIOTCS B COCTABE TPYMIIBI JINII, paHee npuBliiekaeMbIX 1o cT. 282 YK P®. Hecmotpst Ha TO, 4TO JaHHBIE
JUIA SBJIAIOTCS MOTOMKAMU COBETCKHX COJIZAT, UMHU OCKBEpHSIOTCS WyJEHCKHe KJIaa0uIla, MyCyJlIbMaHCKHE
KJ1a10MIa, a TAaK)Ke MECTa HAallMOHAIBHBIX 3aXOpoHeHHH. Hepenko mogo0HbIe NMpecTyIeHUsT UMEIOT 0COOBIH
MOYEPK: HAIMYUE HELEH3YPHBIX BBIPAKEHUN M HEOHAIMCTCKOW CHUMBOJIMKM Ha HaarpoOusx. Kpome toro,
JIOBOJILHO PacIpOCTPAaHEHHBIM SIBIIETCS MPUBJICUEHHE K OTBETCTBEHHOCTH MO cT. 244 YK PO rpaxnan,
CTPEMSIIIMXCSI BOCCTAHOBUTh «UCTOPUYECKYIO CIPABEAJIMBOCTHY, COBEpIIAasl HAAPYraTelbCTBO B OTHOIICHHUH
YMEpIINX, HAaXOAALIMXCS HAa HEMEUKHX KiIaaoumiax Ha Tteppuropun Poccumn. Bo3aMokHO, pocT momoOHBIX
MIPECTYIUICHUN CBSI3aH C HEBEPHBIM IOHUMAHHUEM CYIIHOCTH aKTa MaTPUOTU3MA Y POCCHUSIH. A TaKkXe CBA3aHO C
JIOBOJIbHO HU3KUM YPOBHEM IPaBOBOI KyJIbTYpbl HaceneHus. B mo0oM ciyyae, 3T0 sSBJIEHHE €11e AOITHUE OBl
He OyneT uckopeHeHo. [[1s mpeogoneHus moI0OHBIX MPOSIBICHUN HAllMOHATU3Ma, HE MPUTOJAHOTO B MUPHOE
BpeMs1, He0O0X0IMMa BOCIIUTATENIbHAS paboTa ¢ HaCEICHUEM.

Paccmorpum Ilocranosnenue I1nenyma BepxoBrnoro Cyna Poccuiickoii @enepauuu ot 28 utons 2011 r.
Ne 11 1. MockBa «O cyneOHOW NpakTUKE IO YrOJIOBHBIM J€JaM O MPECTYIUIEHUSIX 3KCTPEMHUCTCKOM
HanpaBjaeHHOCTU» 1. 11 :

«B cnydasx coBeplieHUs BaHJIAIM3Ma, YHUYTOXEHHUS WIM IOBPEXKJEHUS MaMATHUKOB HCTOPUU U
KYJbTYpbl, HAIPYTaTeIbCTBA HAJ T€JIaMU YMEPIIMX U MECTAMH MX 3aXOPOHEHUS MO MOTHBAM IOJUTHUYECKOM,
UJICOJIOTHYECKOM, PacoBOM, HAIMOHAIBHOW WM PEJIMTHO3HOW HEHABUCTH, WJIM BpPaXAbl JIMOO MO MOTHBAM
HEHAaBHCTU WJIM BpPAXJbl B OTHOLICHHM KaKOH-TMOO COIMANbHOM TPYMIbl COAESHHOE KBATU(PHUIUPYETCS
COOTBETCTBEHHO MO cTartbe 214, 243 nmu 244 YK P®. Ecnu Hapsay ¢ yka3aHHBIMHM JESHUSIMU COBEpPILEHBI
neicTBus, npeaycMoTpeHHbie cratheit 282 YK PO (mampumep, ecinu Ha MaMSITHUKA HAaHECEHBI HAAMUCU WJIH
PUCYHKM  COOTBETCTBYIOUIETO  COAEpXaHUs, B MPUCYTCTBUUM TOCTOPOHHUX JIMII  BBICKa3bIBAIKCH
HAIlMOHAJIUCTUYECKUE  JIO3YHTH), COJIESHHOE KBATU(PHUUUPYETCS 10 COBOKYIMHOCTH MPECTYIUICHU,
MPEAYCMOTPEHHBIX COOTBETCTBEHHO cTaThert 214, 243 unu 244 YK PO u crarbeit 282 YK POy.

MoxHo caenath BbIBOJ, 4To BepxoBHblii Cyn P® obpatun ocoboe BHMMaHUE (enepaibHbIX CylI0B Ha
O0COOCHHOCTH KBaJIM(UKAIMK JEesHUM, npeaycMoTpeHHbIX cT. 244 YK P®, a Taxke yka3an Ha yroJoBHO-
IIPaBoOBYIO CB3b €O CT. 282 YK P®. D10 CcBsA3aHO ¢ TeM, 4TO B COBpEMEHHOW Poccum MMEITCS HECKOIBKO
HauOoJjee NMPUOPUTETHBIX HAMpaBICHUH B YrOJOBHOW MOJIMTUKE, OJHUM U3 KOTOpBIX fABIsAeTcs Ooprba ¢
9KCTpeMHU3MOM. MHTEpecHBIM SBISETCS IMOJIOKEHHE O BBICKA3bIBAHMM HAI[MOHAJIMCTHUYECKUX JIO3YHIOB IIPH
OCKBEpHEHUU MOTHII. [IprueM He yTOUHSIETCs, KTO MOXKET OBIT UX CIIyIIAaTeNIeM: COy4YaCTHUKH 110 CT. 244 YK PO
WIN ClTy4yaifHble moceTuTenu kinaaouma. Bepxosusim Cynom P® o6o3HaueHa nmpaBoBast ¢Bs3b co cT. 214 YK PO
(Banmanusm). HecMoTpst Ha TO, 9TO JaHHBIA COCTAB SIBJISIETCS YaCThIO COCTaBa 1Mo ABYM YacTsMm cT. 244 YK PO,
CllelyeT OTMETUTh, YTO TNOJOOHBIE JEHCTBHS MOTYT OBITh COBEPLIEHBI IO OTHAECIBHOCTH M BIEKYT
OTBETCTBEHHOCTH 110 COBOKYITHOCTH MPUTOBOPOB [8, c. 2].

I'oBOpsI 0 IpeCTYIIEHUSIX, CBA3aHHBIX C OCKBEPHEHUEM MOTHJI M HAAPYraTelbCTBOM HaJl TEJIaMU YMEPILUX,
HE00XO0IUMO MPEATIOKUTH BO3MOKHBIE ITYTH MPEOJOJIEHUS ITOI0 aMOPAJIBHOT'O ACSTHHUSL.

[Tpoananu3upoBaB OIBIT 3apYOEIKHOTO 3aKOHOATENS, CIelyeT OTMETHTh HEOOXOAMMOCTb BBEJICHHS B CT.
244 VK P® HOBbIX yacTel ¢ KBaTUPUUIUPYIOUIMMH TpU3HAKAMH, KacaloUIMMCSl CEKCyaJbHOTO MOTHBA
Ha/IpYraTeNbCTBa, a TAKXKe 0COObIX (POPM HACHIINS HAJl TEJIOM.

Ananmu3upyst caHkiuio 1o cT. 244 YK P®, HeoOX0AMMO OTMETUTHh €€ OTHOCHTEIbHYIO MSTKOCTBH IO
OTHOIICHHUIO K OCKBEpHHUTEIsIM. HecMOTps Ha KIMIIMPOBaHHYIO (hopMy OOpHOBI C MPECTYIUICHUSAMH ITyTeM
YCHUJIEHUSI OTBETCTBEHHOCTH, CYUTAEM HEOOXOJUMBIM YXKeCTOUeHHE CaHKIuU 1o 10 yieT numieHus cBoOoabl Mo
1.4, 2,3 cT. 244 YK PO.

B oTHOmeHMM 5HL, CTpEeMSAIMXCS HAAPYraTbCs HaJl MOTHWJIAMH COJIIAaT MHOCTPAHHBIX T'OCYAApCTB,
MIOXOPOHEHHBIX Ha TeppuTopuu PD, He00X0AMMO MPUMEHSTh MEPBl BOCIIUTATEILHOTO U MPEAYNPEAUTEILHOTO
XapakTepa. A TakKe MPOBOJUTH MEPONPHITHS IO MOBBIIIEHUIO IPAaBOBOUM KynbTypbl. CaeayeT OTMETUTh, YTO
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AHTUPOCCHUIMCKME M AHTHCOBETCKUE HACTPOEHUS B MHUPE HE O3HAYAIOT YTBEP)KIACHUS IOJMTHKU YrOJOBHOMN
0€30TBETCTBEHHOCTH ISl TAHHBIX MPECTYITHUKOB.

KoneuHo, TaHHBIN COCTaB U3MEHUTHCS, OJHAKO, 3TOT MPOLECC 3aMET HE OJIMH JIECATOK JIET. 32 3TO BpeMs
mbo 3akoHomareneM Poccuu MOHKHO OBITH MEPECMOTPEHO OTHOIIEHHE K YMEPUIMM, BO3MOXHO, OyIyT
WHTETPUPOBAHHBIE MOJOKEHHSI U3 HAI[MOHAJIBHBIX OOBIYAEB POCCUICKUX HapoaoB. Ho B mpuopureTe A0IKHO
OBITh TEPECMOTPEHO BHYTPEHHEE OTHOIICHWE K 3arpoOHOW IKM3HH, 4YTOOBI COBEpIICHHE JCSHHM,
npeaycMoTpeHHbIXx cT. 244 YK P®, Obuto MOpaJlbHO M HPABCTBEHHO HEIOMYCTHMBIM M OOIIECTBEHHO
nopuuaemsm [7, c. 3].

[Ipectymenne, npeaycmorpeHHoe cr. 244 YK P®, umeeT A0BOJIBRHO OOraTyr YroJIOBHO-IIPAaBOBYIO
UCTOPHIO. B pa3IMuHBIX HAITMOHATBHBIX U PEIMTHO3HBIX TPATUIUSAX OCKOPOICHHEM aMSITH 00 yMEpIIIeM MOXKET
OBbITh BIIOJIHE OOBIYHOE JICHCTBUE: IPUCYTCTBHUE KEHIIMHBI 10 TOXOPOHAX MYyCYJIbMaHUHA, CKOPOb 00 yMepIeM
JKUTEJIN CEBEPHBIX HApOJOB U T.1. B poccuilckoM yroioBHOM 3aKOHE IEPEUNCIIEH UCUEPIBIBAIOIINN EPEYECHb
JEHCTBUM, MOANeKAMX Haka3aHuio. JlaHHbIE AEMCTBUS SIBISIOTCS aOCOJIIOTHO ONMpEACICHHBIMUA U MPU3HAHBI
00I1IeYeTIOBEYECKIMMH CTaHJapTaMH MOPAJIA M HPABCTBEHHOCTH.

B Bompocax coctaBa npectyrieHus: U npobiem kBanudukanuu, cT. 244 YK P® cxoxa co cT.cT. 214, 282
VYK P®. NHorna npu HaJlu4uKu KOPHICTHOIO MOTHBA B JeiicTBue BeTynaeT HopMa cT. 158 YK P®. I'naBHbIM
KpUTEpUEM [UJIsl OTIWYMSI OJHOTO COCTaBa IMPECTYIUIGHUS OT JPYroro sBIsSIeTCd OOBEKTHBHAs CTOPOHA:
00CTaHOBKa M CHOCOO COBEPIIEHHs MPECTYIUIeHHs. B Bompocax yroiioBHOTO IMOCTEICTBUS MOXHO CHETaTh
BBIBOJI, UTO CYOBEKTaMH OTBETCTBEHHOCTH MO cT. 244 YK P® sBnstorcs rpaxaaHe u anaTpuibl, BEAYyILIUE
aMOpaJIbHBIN M aHTUCOLMATIBbHBIN 00pa3 xu3HU. Hepenko naHHOE MpecTyIuIeHne SBISETCS] BTOPOCTENEHHBIM I10
OTHOIIIEHHUIO K KOPBICTHBIM COCTaBaMm, Harpumep, 1o ct. 158 YK P®.

B Bompocax conocraBienuss Hopm YK P® ¢ HOpMamu yrojioBHOro 3akoHa APYrUX CTpaH, CIEAYET
OTMETUTH HEOJHO3HAYHYIO TO3HUIIMIO POCCUHCKOTO 3aKOHOAATENS K CAHKIIUU HOPMBI U €€ KBATH(QHUIIUPYIOIIUM
npu3HakaM. Bo3MoxHO, U1t TpeogoseHust 0coObIx (opM HaapyraTeIbCTBa TPEOyeTCsl BBEACHUS HOBBIX YacTeH
B CcT. 244 YK P®. D10 kacaercsa mposBIeHUI HEKPODUINH U BapBapCKUX (GOPM YHUUTOXKEHUS YETOBEUECKUX
OCTaHKOB.

B mobom ciyuae, mpoiiecc HOpMaTUBHON OOpHOBI ¢ JaHHBIM MPECTYIUICHHEM 3aiiMeT CYIECTBEHHBIC
pecypchl o MPOBEACHUIO MPABOTBOPUECKUX U BOCIIUTATEIBHBIX MEPOTIPUITHH.

BUBJIHOTIPA®UYECKUN CITMUCOK

1. VYronosueiit Kogeke Poccutickoit ®eneparuun ot 13.06.1996 Ne 63-D3 (pen. ot 29.07.2017) (c u3Mm. u
701., BCTyH. B cuiy ¢ 26.08.2017) [snekTponHbIi pecypc]. Poccuiickas razera [oduuumanshbiii caift]. URL:
https://rg.ru/2007/11/12/ukrf-dok.html (zata obparienus 06.02.2018);

2. ®enepanbhblii 3aK0H 0T 12.01.1996 Ne 8-D3 (pen. ot 19.12.2016) «O morpedeHnn U MOXOPOHHOM JIENIE»
[1eKTpOHHBIN pecypc]. Poccuiickas rasera [opuiranbHbIi caiir]. URL:
https://rg.ru/1996/01/12/zakonopogrebenii-dok.html (1ara o6pamienus 06.02.2018);

3. ®denepanpubiit 3ak0H 0T 19 mas 1995 1. No 80-D3 «O6 yBexoBeuenuu [lobGeapl coBeTCKOro Hapoja B
Benukoit OteuectBenHoii Boiine 1941 - 1945 romoB» (pea. 12.10.2017) [snextponnsiii pecypc]. Poccuiickas
razera [opunmansHbii caidt]. URL: https://rg.ru/2014/11/07/nazism-dok.html (mata oopamerus 06.02.2018);

4. VYronoBusiit kozeke Pecydnuku benapyce 9 utomnst 1999 r. Ne 275-3 [punsar [Nanatoit npencraButeneit
2 urons 1999 roga Onobpen Coserom PecniyOnuku 24 urons 1999 rona [snextponusiit pecypce]. Kogexcer Pb
[caitr]. URL: http://xn----ctbcgfviccvibfObg8k.xn--90ais/ (nara obpamienus 06.02.2018);

5. VYronosueii kogeke Ykpaunsl oT S anpens 2001 roma Ne 2341-111 (c u3MeHEHHSIMU U JOTIOTHEHUSIMU T10
cocrosHuro Ha 16.11.2017 r.) [dnexTpoHHBIM pecypc]. VYkpauHckuil topuct [caiit]. URL:
https://online.zakon.ua/Document/?doc_id=30418109#pos=1;-117 (mata oopamierus 06.02.2018);

6. YronoBHbIi koJeke IcToHcKoM Pecriydnuku (cBogHas penakius ot 08.03.2014) [anekTpoHHBIH pecypc].
[IpaBoBoit mopran «bubnmoreka IlamkoBa» [caiiT]. URL: http://constitutions.ru/?p=446 (mata oOpareHus
06.02.2018).

7. bpasuna P.U., JIpsikonoB B.M., Kon6una E.}O, [Terpor JI.M. K Bompocy o puTyaabsHO OTPEBOKEHHBIX
3axopoHeHMsIX sKyToB / BAAD. 2016. Ne 2 (33). C. 86-96;
8. N6parumoB H.I'. CoBepiiieHCTBOBaHHE YrOJIOBHON OTBETCTBEHHOCTH 3a HAAPYraTelbCTBO HAJl TeJaMU

ymepuux // [IpoGensl B poccuiickoM 3akoHomaTenseTBe. 2015. Ne 2. C. 140-144.
18




Mesicoynapoonwiii nayunwiil scypuan « BECTHUK HAYKH» Nel (1). ATIIPEJIb 2018 T.

YVIK 342.2
Hukutuna O.I1.
ctyneHnt 1 kypca Uucturyra IIpasa
Camapckuii TOCy1apCTBEHHBIN SKOHOMUYecKnid yHuBepeuteT (T. Camapa, Poccus)

AnTtocs I1LA.
cTyneHT 2 kypca Mucturyra IIpasa
Camapckuii ToCy1apCTBEHHBIN SKOHOMUYecKHid yHuBepeuteT (T. Camapa, Poccus)

Jlynun C.B.
CTapIIuii mpenoaaBareib Kadeapsl myOIMyHOro npasa
Camapckuii rocyAapCTBeHHBbIH s3KkoOHOMHUecKuil yHuBepcuteT (r. Camapa, Poccus)

AHAJIN3 JEATEJBHOCTHU KOHCTUTYIIMOHHBIX (YCTABHBIX) CYJIOB
CYBBEKTOB POCCUMCKOM ®EJEPALIMA

Paccmampusaemcs sonpoc o npagosom nonodxcenue KOHCMUMYYUOHHbIX (YemasHbix) cy0os P®. Kascovli
cyovekm 6 coomgeememauu ¢ Koncmumyyueii P@ umeem npago npunumams cobCmeeHuvle 3aKOHbl, YCMAgbl U
koHcmumyyuu. Oonaxko Koncmumyyus P®@ ne codepoicum nOOPOOHLIX NOIONHCEHUL O KOHCMUMYYUOHHBIX U
yemasHuix cyoax cybvekmog @edepayuu. Ix npasosoi cmamyc u NOIHOMOYUSL PACKPLLEAIOMCL 8 (hedepanbHbIX
KOHCMUMYYUOHHBIX 3aKonax P®, xoncmumyyusax (ycmaeax) cybvekmog P®D, 6 KOHCMUmMyyuoHHbIX 3aKOHAX
cyovexmos P® u 3axonax cybovexmos Dedepayuu — Ha npomsidicerue 6cell pabom mvl paccMoOmpum pasiuyHvle
ycmasHvle U KOHCMUMYYUOHHblE — 3AKOHbl  PA3HLIX — CyOovekmos.  I[lpoananusuposas  nonosceHus
HOPMAMUSHONPABOBHIX AKMO8 N0 OAHHOMY 80NPOCY, Mbl CMONCEM ONPEOeuUmsb Poib, KOMNEMEHYUIO U MECO
svicuUx cy0os cyowvekmos Poccuiickoti @edepayuu 6 cyoebrnoti cucmeme Poccuu.

Knrouesvie cnosa: koncmumyyus, Koncmumyyuonnwiti Cyo P®, npaso cybvexmos PD.

Konctutynus P® conepkuT nosuoxxeHus o npase cyobekToB PO uMeTh cBOU yCcTaBbl U KOHCTUTYLIMH , HO
HE pacKpbIBaeT MOJOXEHMH O KOHCTUTYLHMOHHBIX (YyCTaBHBIX) cynaax cyobekroB P®. KonctuTynus nuiib
pacKphIBaeT pa3JeieHHUE MPEIMETOB HCKIIOUUTENBHOTO BeneHus Poccuiickoin ®enepannu, COBMECTHOTO
BeieHus1 Poccun 1 ee CyOBEKTOB U MpeIMEeThl BEICHHUs CYOBEKTOB (B KOTOPBIX OHU 00J1a/Ial0T BCEl MOJIHOTOM
cyBepeHuTera). Borpoc o paszzneneHu NOJTHOMOYMM B CyAOYCTPOMCTBE HE MOXKET ObITh OTPa)K€H B JAHHBIX
MOJIOKEHUSX. Y CTPOMCTBO Cy/1e0HOI CHCTEMBI HAXOUTCS B (paKTHUECKOM BefieHnu PO.

3aKoH JIOMyCKaeT Hanuuue y cyobekToB denepanuu COOCTBEHHBIX KOHCTUTYLIMH M YCTaBOB, OJHAKO,
BOIMPOCHI O BBICIIUX CY/aX CYOBEKTOB PAcKpHITHI (peaepaibHOM KOHCTHUTYIIHOHHOM 3akoHe PD «O cyneOHoM
cucreme P®y». Crates 27 ®K3 «O cynebHoit cucreme P®d» comepkur cleayroue MOJ0XKEHUS O
KOHCTHUTYLIMOHHBIX (YCTaBHBIX) cyax cyobekToB denepannu [1]:

1. KoncturymuonHslii (ycraBHbI) cyn cyobekta Poccuiickoit denepanny MOKeT cO31aBaThCsl CYyObEKTOM
Poccuiickoit ®enepanuu i pacCMOTPEHHsI BOIPOCOB COOTBETCTBUSL 3aKOHOB cyObekTa Poccuiickoii
@enepan, HOPMATUBHBIX IPAaBOBBIX AKTOB OPraHOB TIOCYJapCTBEHHOH BiacTH cyObekTa Poccuiickoii
denepanyy, OpraHoB MECTHOIO caMOyIpaBieHHus cyOobekTa Poccuiickoil ®enepanuu KOHCTUTYLUU (YCTaBy)
cyobekTta Poccuiickoit denepanuu, a Takxke JUIsl TOJIKOBaHMSI KOHCTUTYLMHU (ycTaBa) cyObekTa Poccuiickoii
denepanuu.

2. duHaHCUpOBaHHWE KOHCTUTYIHOHHOTrO (ycTaBHOro) cyaa cyobekra Poccuiickoit ®Penepauun
MIPOM3BOJIUTCS 3a CUET CPEACTB OFOKETa COOTBETCTBYIOMIETO cyobekTa Poccuiickoit deneparuu.

3. KonctutyunoHHsi# (ycTaBHBIN) cyn cyobekTa Poccuiickoit denepannn paccMaTpUBaeT OTHECEHHBIC K
€ro KOMIETEHIIUH BOIPOCHI B MOPSJIKE, YCTAHOBICHHOM 3aKOHOM cyObekTa Poccuiickoit @enepanuu.

B 1aHHBIX MOJIOKEHMs KIIIOUEBOE CJIOBOCOYETAaHHE «MOXKET CO3AaBaThCsA». B ycioBusax mpobiem c
¢uHaHCHpOBAaHMEM HE KaxIpldi cyObekT P® Moxer mo3BoiMTh cebe coaepkarb COOCTBEHHBIX
KOHCTUTYLMOHHBIA MK ycTaBHBIN cya. [Ipobiemsbl co31aHus TakKUX CyI0B BO3HHMKAIOT, IPEXK/IE BCETO, IO IBYM
OCHOBHBIM NpHunHaM [2]:
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CyOnbexTsl PD He XOTAT coepxarh CyeOHbIE annapaTbl MECTHBIX CY/I0B T.K. 3TU TPaThl MOTYT JOCTUraTh
COTEH MUJUTHOHOB pyOJIeH;

MHorue KOHCTUTYLIMH M YCTaBbl cyObekTOoB Depepauuu ny0nupyroT mnosnoxenus PenepanbHOR
Koncturynuuy — mume Masast 4acTh KOHCTUTYLIMM M YCTaBOB PACLIMPSIIOT IIPaBa YEJI0BEKA B PErMOHAX — [I03TOMY,
CO3JlaHME TAaKUX CYAOB HelenecooOpa3Ho, B CBA3M C TEM, YTO *kajoObl Ha 3akoHbl cyObekToB U ®3 Poccun,
HecooTBeTcTBYOIUE Koncturynuu PO, Mmoxxno nogars cpa3y B Konctutyunonnsix Cyn PO.

B cBsA3M ¢ 3TUM MOXHO 3aMETHTbh, YTO Y BCEX CYOBEKTOB HUMEIOTCS CBOM KOHCTHTYLIMHM M YCTaBBbl, a
KOHCTUTYIIMOHHBIEC ¥ YCTaBHBIE CYJIbI TOJIBKO Y HEOOIBIIOT0 KOJINYECTBA PETHOHOB.

PaccmoTpers mpomecc ¢opMupoBaHMs BBICIIMX CyAoB cyObekta P®d MoxHO Ha mnpumepe
Koncrurynmonnoro Cyna Yeuenckoit PecriyOnuku. JlaHHbBIH cyn BeIOpaH Hamu He ciydaitHo: KoHctutynus
WNukepun sBiseTCsl NPUMEPOM KOHCTUTYLUH, KOTOpPbIE PACHIMPSIOT MpaBa yeioBeka (Mo OosblIei yacTu B
BOIIPOCaX COLMAIBHOIO OOECIEYEHUs] HECOBEPLIEHHOJETHUX M JETEH-MHBAIMJOB) 110 CPAaBHEHUIO C
@enepanbHoil  KoHcTuTynumen, Mo3TOMy B JaHHOM PErHOHE CO3JJaHHE TaKOro CyJa MOXHO CYMTAaTh
HEOOXOUMBIM.

CornacHo ct. 96 Yeuenckoii Koncturymuum , Ha Tepputopun UYeueHckoil PecmyOnuku neiicTByroT
denepanbabie cynsl, Koncrurynmonnsni Cyn Yedenckoit PecmyOmuku, MupoBble Cyapu  YedeHCKoU
Pecny6nuku. Konctutynuss Wukepuum He packpbiBaeT HOJAPOOHBIX IMOJOXKEHMH M cdepe BeleHUs CBOETo
Koncturynmmonnoro Cyna. B KoHcTtutyuu comepKuTcs CChlIKa HAa COOTBETCTBYIOIIMNM KOHCTHUTYIIMOHHBIN
3akoH Yeunu. B ct. 1 KoHcTuTynimonunoro 3akona YeuHu coliepKUTCs ONpeiesieHHe BBICIIErO Cy1a peCcIyOIuKu:
Koncrurynmonnsnii Cyx Yewenckoit PecrnyOnukum — cyneOHBI OpraH KOHCTHUTYIIMOHHOTO KOHTPOJIS,
CaMOCTOSITEJIbHO M HE3aBUCHUMO OCYUIECTBISIOIINN CyAeOHYI0 BJIACTh IOCPEICTBOM KOHCTUTYLMOHHOTO
cynonpousBoicTBa B UeueHnckoii Pecriyonuke [3].

bosiee monpoGHble nosoxkeHus o6 opraHuzauuu U GopmupoBanuu Konctutynmonnoro Cyna Yeunu
comepxkarcsi B Pernmamente KoncrtutyunonHoro Cyna UYeunu. CornmacHo Pernamenty: YeueHckuit
Koncruryuumonnsiii Cyn neiictByer Ha ocHoBaHuu Konctutynuu P®, denepalbHbIX KOHCTUTYLIMOHHBIX U
¢benepanbHbIX 3aKk0HOB P®, Ha ocHoBanuu Koncturyruu YeuHu, KOHCTUTYLIMOHHBIX 3aKOHOB UeUHU 1 3aKOHOB
Yeuenckoit Pecriyonuku. Koncrutyrmonnsiit Cyn Yeunu cocrout u3 Ipencenarens Koncrutymonnoro Cyna,
cyneii Koncturynmonnoro Cyna (5 cyzaeit, Bkitoudast [Ipencenarens, ero 3aMecTUTeNsI U CyIbU-CEKpeTaps),
anmapara Cyza, COCTOSIIEro M3 MPaBOBOIO OTJENa, OTAeNa JAEJIONPOM3BOJICTBA M KaApoB, (PUHAHCOBO —
SKOHOMHUYECKOI'O CEKTOpa.

Ilo Bompocam cyzeiickoro cocraBa, K KOHCTUTYHMOHHBIM CYABSIM TNPEABSBISAIOTCS HECKOJIBKO HHBIE
TpeboBanus, yeMm cynpiM Koncrurynuonnoro Cyaa P®. CornacHo Konctutrynmonnomy 3akony HMukepuu u
Pernamenty Cyna :

CynapsiMH BBICILIETO Cy/1a pecyOIMKN MOTYT ObITh rpaxkaane PD, nocturiire Bo3pacta He MEHee TPUILATH
IATH JIET, UMEIOLINE BBICIIEE IOPUIMUECKOe 00pa30BaHUE M OMNBIT MPAKTHUECKOW PabOThl MO HOPUIUUECKON
npodeccuu, obnanarole BHICOKMM YPOBHEM MNPO(GECCHOHAIbHBIX 3HAHUNH U HEOOXOIUMBIMU MOPaJIbHBIMU
KaueCTBAMM.

Cynwsu Konctutynmonnoro Cyna n30uparoTcst TallHbIM rojiocoBanueM B [lapinamente Ueunn, kKaHau1aToB
npencrasiser ['naBa PecriyOnuku.

W3 naHHBIX NOJIOKEHUM MOXHO cAenatb ciaenyromue BbeiBoAbl: KoHcrutynmus P® He packpeiBaer
MOJIOKEHUH 00 KOHCTUTYLIMOHHOM (YCTaBHOM) CynOYyCTpoiicTBe cyObekToB @enepauuu. [1aBHbIMH
HUCTOYHUKAMU OpraHU3allid KOHCTUTYIMOHHOTO (YCTaBHOTO) TMpaBOCYIUsl SBISIOTCA  (perepaibHbIH
KOHCTUTYIMOHHBIN 3aK0H «O cynebHo cucreme POy n koHCTUTYLMS (YCTaB) COOTBETCTBYIOIIErO cyOBhekTa PO.
B cBa3m ¢ npobinemamu comep)kaHHS ~TOJOOHBIX MECTHBIX BBICIIMX CYyIOB M  HOPMaTHUBHOM
HEIeNIeCOO0Pa3HOCThI0 OPraHM3ALMU TAaKUX CYJeOHBIX OpPraHoB (B CBSI3U C AYOJMpOBaHHEM OOJBIIMHCTBA
MOJIO)KEHUH PErHOHAJIbHBIX OCHOBHBIX 3akoHOB denepanbHoit KoHcTuTynmM), nuiIb YacTh CyOBEKTOB
BOCIIOJIb30BAJIaCh MPABOM U CO3/ajla KOHCTUTYIIMOHHBIE (yCTaBHBIE) CYbl HA cBOoel TeppuTopun. Ha mpumepe
Kounctutynmonnoro Cyna Yeuenckoir PecnyOnuku, MOXXHO clieiaTh BBIBOJ, YTO KOHCTUTYLHOHHBIE 3aKOHBI
CyOBEKTOB 1O BompocaM (OPMHPOBAHMS BBICIIMX CYJOB M HAACICHHIO CyAeH KOHCTUTYLIMOHHBIMU
MMOJTHOMOYHMSIMA BO MHOTOM nyonmupyroT nonoxeHuss PK3 «O Koncrutynmonnom Cyne PD» - sto BmosHe
OYEBHJIHO, 3aKOHOJATENh cyObekTa PD, mOHMMaHNM OTHOCHTEIBHOE COBEPIICHCTBO BCEPOCCHICKOTO 3aKOHA,
peLII MEepeHsATh €ro OCHOBY. ENMHCTBEHHBIMHU CYIIECTBEHHBIMH OTJIMYMSMU MOKHO CUMTaTh TpeOOBaHMUS,
IIpEebABISEMBIE K CY/IbSIM B IIJIaHe Bo3pacTa (1eH3 cHuxkeH ¢ 40 et 1o 35 ner) (ct. 12) , konuuecTBo cynen — 5
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BMecTO 19 cyzei, a Takke He TPEAbIBISIIOTCS TPeOOBaHUS K OOIICTPU3HAHHOM CIIeIIUaTU3aIiK B 00JIaCTH IIpaBa
U BBICOKOW HAy4YHOMN CTENEHH, OCHOBHBIM TPEOOBaHHEM SIBISETCS, BCE-TaKU, BHICOKME MOpAJIbHBIE KAaueCTBA.
MoXHO cKa3aTh, YTO JaHHBIE MOJIOKEHHSI CBHUJIETEIbCTBYIOT 00 OTHOCHUTENIBHON MSTKOCTH HPEIbSIBISIEMbIX
TpeOOBAaHUI ¥ MECTHOM TPaJUIUK: BEIOUPATh KaHAUJATOB B BEPUIMTEIH [IPABOCYAHS HE U3 YMCIIA YYCHBIX, a U3
JOCTOMHBIX TpakJaH, 3HAIOMIMI MECTHBIE 3aKOHBbI U OObluaum — TakuM oOpazom, Koncrutynuonusii Cyn B
HanOOJbIIEeH CTETIEHH MPUOIMKEH K CBOEMY HapOy.

[IpenmeTsl BefeHHMs] KOHCTHTYIMOHHBIX (YCTaBHBIX) CylnoB cyOwbektoB P® 3akperuiensl B
COOTBETCTBYIOLIMX 3aKOHaXx cyObekra @Denepauuu. s Toro, 4yToOBl Ka4eCTBEHHO MPOAHAIM3UPOBATH
O0COOCHHOCTH MX IMpEIMETOB BeAeHHs oOpaTtuMcs K YcraBHOMY 3akoHy Kamumnuurpaackoit obmactu «O0
YcraBuom Cyzne KanuHuHrpaackoi o6mactmy.

B YcraBHOM 3akoHe B cT. 4 copepKaTcs MOJO0KEHU O TOABEIOMCTBEHHOCTH Jien Y craBHoro Cyna :

VYceraBuplii Cyq pa3pelaeT jenia, KOTOpble OTHECEHBI K €r0 BEJEHUIO B COOTBETCTBUU ¢ DenepanbHbIM
KOHCTUTYIIMOHHBIM 3aKOHOM «O cynebHol cucreme Poccuiickoii @enepaunn», Y craBom (OCHOBHBIM 3aKOHOM)
Kanununrpazackoil 061acTi ¥ HACTOSALIUM Y CTaBHBIM 3aKOHOM.

YcraBusiii Cya naet TonkoBanue YcraBa (OcHoBHOro 3akona) Kanununrpaackoi 061acTi.

VYeraBubiii Cyn paccMaTrpuBaet ziena 0 cootBeTcTBuu YcraBy (OcHoBHOMY 3akony) KamumHuHrpanackoun
obmactu: 1. ycraBHbIX 3akoHOB KanmuuuHrpaackoir obnactu, 3akoHoB KamuHuHrpajackoil obnactu; 2.
HOPMAaTUBHBIX IPaBOBBIX AaKTOB OpraHOB rocyaapcTBeHHoW Biactu Kamununrpaackoit obnactu; 3.
HOPMATUBHBIX IIPABOBBIX aKTOB OPraHOB MECTHOT'O camMoympasiieHus: KanuHuHrpaackoi o0i1acTu.

VYcraBuplii Cysa gaeT 3akilOueHUsi MO IPOEKTaM YCTaBHBIX 3aKoHOB KanmumHuHrpajackoi oOnactu o
BHeceHuu n3MeHeHHi B YcrtaB (OcHoBHOM 3akoH) KamunHuHrpaackoil o0iacTv 0 HajdWMYWW WIA OTCYTCTBHH
[IPOTUBOPEYUS TPEUIaraéMblX K TMPUHATHIO HOPM HHBIM IMOJIOKeHUAM YcTtaBa (OCHOBHOro 3akoHa)
Kanunaunrpaackoit oonactu [4].

Cratbs 5. OcHOBHBIE Haydaza JesTenbHOCTH Y craBHoro Cyna.

VYcraBuplii Cyq pemiaer nena, OTHECEHHBIE K €r0 BEJEHHIO, MCKIIYMTEIBHO II0 BOIPOCAM IIpaBa, HE
BMEUINBASICh B PELICHUE NMOJIUTUYECKUX BOIIPOCOB.

VYcraupiii Cyn He BIpaBe BMENIMBATHCS B KOMIIETCHIHIO (pelepalbHBIX CyJOB M MHPOBBIX CYACH.
VYceraBuplii Cya npu OCYHIECTBJIEHMH YCTaBHOT'O CYIONPOM3BOJCTBA BO3JEP’KMBAETCS OT YCTAHOBIEHHUS U
ucclie1oBaHusl (PaKTHYECKUX 00CTOSATENIBCTB BO BCEX CIy4asx, KOTJa 3TO BXOAUT B KOMIETEHIUIO JPYTUX CYI0B
WM UHBIX OPTaHoB.

JU1 cpaBHUTENBHOTO aHAIN3a IPUBEIEM YacTh YBEJIMUEHHOT'O IIEPEUHS IPEAMETOB BECHUS AABITEHCKOTO
Koncturymmonnoro Cypna.

K nomromouusim Koncturynnonnoro Cyna Anpireiickoit Pecriy6inku oTHoOCsSTCS:

[IpoBepka nmpoexTa HOPMaTUBHOTO MTPABOBOIO aKTa WJIM MHOT'O BOIMPOCA, NMPEAIAraeéMoro Jisi BBIHECEHUS
Ha pedepennym PecriyOnnku nnu MecTHbIN pedepeHaym.

B npenenax cBoux MoJIHOMOYHI pa3pelieHue CliopoB O KOMIIETEHIIUU MEXAYy OpraHaMH rocy1apCTBEHHOM
Bractu PecryOnuku v opraHaMyu MECTHOTO CaMOYIIPABJICHUS, MEXKy OpraHaMyd MECTHOTO CaMOYIIPaBIICHUSI.

Koncrutynmonnsiit Cyn Pecrybnuku BhICTYIIAaeT ¢ 3aKOHOAATEIbHON HHUIIMATUBOW IO BOIIPOCAM CBOETO
BEJICHUS.

B mnemom B VYcraBHOM 3akoHe HE CONEPKHUTCS HHUKAKMX OCOOCHHBIX TIOJIOKCHHH, KOTOpBIE OBl
CBHJIETENILCTBOBAIM 00 ocoOeHHOM monoxeHun YcraBHoro Cyna B mpenmere BeaeHus. OpHako eciu
CPAaBHUBATH ITH MOJIOKEHHUS €, HAIIPUMEp, peaMeToM BeaeHus Anpireiickoro Koucrurynuonsoro Cyia MOKHO
OOHApYXUTh CJeIyollee: KOMIIETEHIIUsI YCTaBHBIX CYJOB B 3HAUUTENBHOW CTENeHU Ooliee «ypesaHa» IO
CPaBHEHHUIO C KOHCTUTYLIHOHHBIMU cynamu pecnyonuk. Hanpumep, KC pecniyOinku MOXeT peniatb BOIPOCH O
3aKOHHOCTH BBIIBI)KCHUS OOBHHEHUU TpoTuB [ 7aBel PecnyOnwku M pemiate BOMPOCHL O 3aKOHHOCTH
OpraHu3aIy MECTHBIX pedepeHayMoB (cT. 89). YcraBHbIE Cynbl 001acTeil U KpaeB He 00J1a1at0T MOA0OHBIMHU
LIMPOKMMHU MOJHOMOUYMAMHU. KpoMme Toro, ycraBHbIE Cy[bl MMEIOT MEHBIIMN UYUCIEHHBIN COCTaB: 3 CyAbH
YcraBHoro Cyna Kanununrpasnckoit odnactu u 5 cyneit KC Anpiren (ct. 18).

MoXHO caienaTh HEYTeIIUTEIbHBIN BBIBOJ], YTO KOHCTUTYIIMOHHAS AUCKPUMUHAIIMH BCeX CyObeKTOB PO,
KpoMe pecryOIuK, MPOSIBIISIETCS U B OpraHu3alliy BhICIINX Cy/10B pernoHoB. B Konctutynun PO conepxarbest
MOJIOKEHHS O (PaKTUUECKON aBTOHOMUHU PECIyOJIMK M HEMHOTO OOJIbILIEM MEpeyHe MpaB. DTO MPOSBISIETCS HE
TOJIBKO B BOMNPOCAX HCIIOIb30BAHUSI MECTHBIX SI3bIKOB, HO M B BONPOCE OINPEICICHUS NpPEeIMeTa BEACHUS.
Bo3MokHO, ITpH paclInpeHuu MpaB 00JIacTel U KpaeB, 3Ta MpodiieMa NCYE3HET, OJIHAKO, ceifdyac, HeCMOTps Ha
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JeKJIapaTUBHOE PABEHCTBO, KOHCTUTYLIMOHHBIE CY bl PECITYOJIMK CTOAT BBILIE PO CTEIIEHU IPaB M IPUBUIIETHUA,
YEM yCTaBHBIE CY/BI.

Bomnpoc o ropuanueckoil cuie perieHnit KOHCTUTYLMOHHBIX (YyCTaBHBIX) CyfoB cyObekToB denepanuu
JOBOJIBHO KPATKO coAepkuTcs B 4. 4 cT. 27 K3 «O cynebHol cucreme :

Pemienne KOHCTUTYLIMOHHOTO (YCTaBHOT0) cya cyobekra Poccuiickoit denepaunu, MpUHATOE B Ipeienax
€ro MOJIHOMOYHM, HE MOXKET OBITh IEPECMOTPEHO UHBIM CYOM.

Kpome Toro, B ycraBax M KOHCTUTYLHSIX CyObeKTOB P® M B COOTBETCTBYIOIIMX KOHCTUTYLMOHHBIX
(ycraBHBIX) 3aKOHaX CyObekTOB P®D conmepkaTbcs MOJOKEHHUS, PACIIUPSIONINE IOPUINUYECKYI0 CHIIY JaHHBIX
peLICHHUIA.

Tax pewenus larectanckoro Koncrurynuonsnoro Cyna, B coorBeTcTBUU ¢ KOHCTUTYHIMOHHBIM 3aKOHOM
Pecniy6nuku Jlarectan, okOHUaTeIbHBI M HE OJyIEeXKAT 00xanoBaHuto. Pemenus Boiciiero Cyna PecriyOnuku u
BCTYIAIOT B CHJIYy HEMEJICHHO I10CJIE €r0 MPOBO3IJIALLICHHUS.

Pemenuss Koncrutynmonnoro Cyna /larectanckoit PecrnyOnauku AeHCTBYIOT HENOCPEACTBEHHO U HE
TpeOyIOT MOATBEPKACHUS APYTUMH OpTraHaMHy U JOJDKHOCTHBIMU Juiamu. KOpuandeckas cuia mocTaHOBICHUS
Koncruryuuonnoro Cyna PecriyOnuku o MpU3HAHUU aKTa HEKOHCTUTYLIMOHHBIM HE MOXKET OBbITh MPEo0JIeHA
MOBTOPHBIM MPUHITHEM ITOTO ke akTa [5].

HopMaTuBHBIE aKTBI WM UX OTHEIIBHBIE MOJOXKEHUS, IPU3HAHHBIE HEKOHCTUTYLIMOHHBIMH, YTPauUBaOT
CUITy.

IIpu BBISIBIEHMM HECOOTBETCTBUS, JOroBOpbl PecnyOiuku He MOANExXaT BBEIEHUIO B JIEHCTBHE U
IIPUMEHEHHUIO. PellleHns Cy10B ¥ MHBIX OpPraHOB, OCHOBAHHBIE HA aKTaX, PU3HAHHBIX HEKOHCTUTYLIMOHHBIMH,
HE MOJIeKAT UCIIOJHEHUIO U JI0JKHBI ObITh IEPECMOTPEHBI B YCTAHOBJICHHOM 3aKOHOM MOPSJIKE.

B cnywyae ecnu npusHaHWEe HOPMATHUBHOTO aKTa HEKOHCTUTYLHMOHHBIM CO3/aj0 MpoOesl B IpPaBOBOM
peryiaupoBaHud, HemocpeacTBeHHO mnpumensiercss Kouctutyuus Poccuiickoit @enepanuu, ¢enepaibHoe
3akoHoAarenscTBO U KoHncturynus Pecnyonuku [larectas.

Pemenne Konctutymmonnoro Cyna PecnyOnuku HOJUIEKHT HCIOMHEHHIO HEMEJICHHO IMocie
OITyOJIMKOBaHUs TMOO Bpy4€HUs €ro 0(pUIHaIBbHOTO TEKCTA, €CIIU UHbIE CPOKHU CTIELIMaIbHO B HEM HE OTOBOPEHBI.

B nenom nonosxenus 3akoHOB cyObekToB PD 0 XapakTepe pemeHnil KOHCTUTYIMOHHBIX (YCTaBHBIX) CYJ10B
cyobexToB PO ny0nupyroT nosjaoxxeHus gpeneparbHOro KOHCTUTYHMOHHOTO 3akoHa «O Konctutyunonnom Cyne
P®». 1 B 3akoHax cyObekToB Peneparuu, u B ykazaHHoM ®K3 M0oxkHO HalTH cienyrolye 1y0nupyromue Apyr
Jpyra IOoJOKEHHUS :

Crates 79. IOpunnyeckas cuiia pelieHus:

Pemenue Kouctutynmmonnoro Cyma Poccuiickoii @enepaniuu OKOHYATEIbHO W HE TOJICKUT
obxanoBanuto. Pemenne Koncrurynmonnoro Cyna Poccuiickoit denepaiuu, BBIHECEHHOE IO MTOram
paccCMOTpeHHs Jefla, Ha3HauYeHHOTo K ciaymaHuio B 3acegaHuu Kouctutymuonnoro Cyna Poccuiickoit
®denepanyy, BCTyNaeT B CHIIy HEMEUIEHHO Iocie ero npososrianienus. [loctanonenne Konctutynmonsoro
Cyna Poccuiickoit ®eneparuu  BCTylmaer B CHWJIy CO JHS e€ro omnyonukoBaHus. HWHble pernieHus
Konctutynmonsnoro Cyna Poccuiickoit @enepanuy BCTYNAKOT B CHILY CO AHS UX IPUHATHUS.

Pemenue Koncturynnonnoro Cyna Poccuiickoit @enepanuu JeHCTBYET HEMOCPEICTBEHHO B HE TpeOyeT
MOATBEPXKIAEHUS JIPYTMMH OpraHaMM W JOJDKHOCTHBIMHM JunaMmu. IOpuanueckas cuiga NOCTAHOBIICHUS
Koncrutynmonsnoro Cyzaa Poccuiickoit denepanun o Npu3HAHUM aKTa HEKOHCTUTYIIMOHHBIM HE MOXET OBbITh
Ipeo/I0JIeHa MOBTOPHBIM MTPUHSATHEM JTOTO e akTa [7].

AKTBl WM MX OTHAEIBHBIE T[OJOKEHHs, IPU3HAHHBIE HEKOHCTUTYLMOHHBIMM, YTPAayMBAIOT CHIIY;
IpU3HaHHbIE HE cooTBeTcTBYIOIMMU KoHcrtutynun Poccuiickoil ®denepauny He BCTYNMBIIME B CHITY
MEKIYHAapOaHbIe NOToBOphl Poccuiickoit denepanuyu HE MOAJIEKAT BBEACHUIO B JICMCTBHE M MPUMEHEHUIO.
Pemenus cynoB M HMHBIX OpPraHoB, OCHOBAaHHBIE Ha aKTaX WJIM HMX OTACIBHBIX IOJOKEHUSAX, NMPHU3HAHHBIX
noctanoBieHrueM KoncturynnonHoro Cyna Poccuiickoii denepaniy HEKOHCTUTYLIMOHHBIMH, HE IMOJJIEXkKAT
UCTIOJIHEHUIO U JOJDKHBI OBITh MIEPECMOTPEHBI B YCTAHOBIIEHHBIX (peiepabHbIM 3aKOHOM CITydasix.

W3 BBIIIECKAa3aHHOTO MOKHO CJENaTh CJIEIYIOIINE BBIBOJBI: IOPUIMYECKAs CHJIA PEIICHUH, IPUHATHIX
BBICHINX CyioM cyObekTa Penepannu Bo MHOroM ayonupytot nonoxkeHuss ®K3 «O Koncruryunonnom Cyne
P®». B Bompocax cBoero BelICHHS YCTaBHbIC M KOHCTUTYIIMOHHBIE CYJbI PETHOHOB 00JIaal0T BCEH MOTHOTOM
cyaeOHOW He3zaBUCUMOCTH. OIHAKO B BOMNPOCAaX pEIIeHUS Jel O COOTBETCTBUM HOPMATUBHBIX AaKTOB
KOHCTUTYITUH cyObekTa u DenepanbHoit KOHCTUTYIMH MOKET MPOU30MTH KOJUTH3HUS B TipaBe. Eciu KoHCTUTYIHS
CcyObeKTa pacuiupsieT IpaBa 4YeloBeKa M JaHHBIX nojoxeHud HeT B Koncrutyuuu PO, mo jpornynsiM Oyzper
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obpamienne B KC cyObekra. OHaKo eciau MOJIOKEHUS APYrMX HOPMAaTHBHBIX AaKTOB, HAPYLIAIOIIUX IpaBa
yenoBeka, mpotuBopedatr U Koncruryuuu PO, u konctutynuu (ycraBy) cyobekra PD, To paBHO3HAYHBIM OyeT
oOparieHne B 00a KOHCTUTYLIMOHHBIX cy/ia. B CBsI3u ¢ 3TMM BO3HHMKAET BO3MOKHOCTh BOZHUKHOBEHUS IIPABOBOIO
BaKyyMa B BOIIpOCax BbIOOpA KOMIIETEHTHOTO cy1a. BO3MOXHO, B CBsI3U € 00J1€€ BBICOKUM MOPAJIbHBIM CTaTyCOM
KC P®, obpamenus mo qaHHsIM BorpocaM uayT umeHHo B Konctutynuonnsiii Cyn Poccun. o atoii npuunHe
KC PO 3anonHeH aenaMu, KOTOPbIE MOTIIX ObI peliaTh KOHCTUTYIIMOHHBIE (YCTaBHbIE) Cybl CyObekTOB PD. D10
pentio 0b1 Boripoc o pasrpyske Konctutynuonnoro Cyna PO.

[Ipexne yeM roBOpuTh O CyneOHON MpPaKTHKE KOHCTUTYIHOHHBIX (YCTaBHBIX) CylOB CyOBekTOB P
CJIEIyeT CKa3aTh HECKOJIBKO CJIOB O MOPsAKE ONyOIMKOBAaHUS PEIICHUH BBICIINX CYJOB PETHOHOB. DTO O3BOJIUT
OIIpEAEIUTh UCTOUHUKH PELIEHUH U UX JOCTYIHOCTb [yl aHaJIM3a HE TOJBKO JIJIsl MECTHOT'O HACEJIEHUs CyObeKTa
P®, Ho u 1751 sxuTENEH IPYrUX CyOheKTOB PD.

[Tonoxenus o MopsiIKe OMyOIMKOBAaHHS PEUICHUH KOHCTHUTYIIMOHHBIX (YCTaBHBIX) CYJOB COAEPIKATHCS B
Koncruryuunonnom (YcraBHoM) 3akoHe cyObekta P®. PaccMoTpuM MONOXKEHUS yX 3aKOHOB JUIS JIy4LIEro
CPaBHUTEIBHOTO aHAIM3a:

B Kouncturynnonnom 3akoHe PecnyOnuku HMHrymeruss conepkarbes IOJOXKEHHST O TOM, YTO
nocraHoBiaeHuss u  3akiaroueHus  KoncrutyumonHoro Cyna PecnyOmuku — MHrymerus  moasnexar
HEe3aMeUIMTEIbHOMY OINYOJMKOBAaHUIO B OQUIMAIBHBIX M3JaHUSAX OPraHoB TOCYAAapCTBEHHOM BIacTh
PecnyOmuku, ropo1oB, paitoHOB PecryOinmnKy, KOTOPBIX KacaeTcs MPUHATOE PEIICHHUE.

Bcee pemenus Koncruryunonnoro Cyna PecnyOnuku MHrymerus myOnukyroTes Takxke B «BecTHuke
Koncrurynmonnoro Cyna Pecrrybnuku MHrymerns», a mpiu He0OXOAMMOCTH U B UHBIX M3/IaHUSX.

Jlnst cpaBHeHUs B Y cTaBHOM 3akoHe CBepUI0BCKOM 001aCTH :

[TocranoBnenust YcraBHoro Cyna mnoanexar o0s3aTeIbHOMY ONYOJIMKOBAaHUIO HE MO3JHEE YEM IIO
WCTEUYECHUH YEThIPHAALIATU JHEN CO JHS IPOBO3IVIALIEHHS B IEPUOJANYECKOM IIEYaTHOM U3JIaHUH, ONIPEAEIEHHOM
i OQHUIMATBHOTO OMyOJIMKOBAaHUS 3aKOHOB M HMHBIX HOPMATHBHBIX IPABOBBIX aKTOB KalMHUHTpaICKOM
obacTH.

WNudopmanius o 1esTenbHOCTH U pe3yabTaTax AesTelbHOCTH YcTaBHOro Cyaa pa3Meniaercs B CpeacTBax
MaccoBoi nHpopmanuu, B UH(HOPMAIIMOHHO-TEIEKOMMYHUKALIMOHHOM ceTH «/IHTepHEeT».

VY KaxI0ro KOHCTHTYIIMOHHOTO (YyCTaBHOTO) CyJa ecTh OopUIMaNbHBIN calT B cetu «HTepHEeT» - Ha
JaHHOM HMH(OPMAIIMOHHOM MOpTalie COAEPKUTCA MHPOpMALUs O pe3ylbTaTaX PacCMOTPEHHUs KaXKAOro jena,
nH(pOopMalKs O CybsX, BCE YUpeAUTEIbHbIE IOKYMEHThI M KOHTaKTHas nHdopmanus (TeraedoHnsl, email, pakc)
— O/IHAKO Pe3yJbTaThl pACCMOTPEHHMSI JIe]l HE MOT'YT OBITh OTJIallIeHbl Yepe3 JaHHbIE HHCTPYMEHTHI CBSI3U.

MOo3kHO Tak ke cKa3aTh, UTO Ha OPUIIMATBHBIX callTaX KOHCTUTYIIMOHHBIX (YCTaBHBIX) CYJOB CYOBEKTOB
COZIep>KaThCs MepHoANYECcKre 0030pbI Cy1e0HOM MPaKTUKK JaHHBIX CyA0B. OHAKO 3TH 0030pbl UMEIOTCS HE BO
BCEX Cy/laX — CKa3bIBAE€TCS CPABHUTEIBLHO HEOOJIBIIOE KOJIMYECTBO OOpaIlleHUH.

MoXHO cnenath BBIBOJA, YTO 3aKOHOJATENb M IMpaBONpUMEHHTENb cyObekTa PP yaenstor Oombiioe
BHHMaHHE BOINpPOCcaM MH(POPMUPOBAHUS TPaxkJlaH O JEATEIbHOCTH BBICIIMX CYAOB pernoHa. Bo mMHorom sto
00yCJIOBJIEHO HE TOJIBKO MCKPEHHUM JKellaHHWeM BiacTeil cyObekta, HO U cT. 10 denepanbHoro 3akona «O0
obecrieueHnt 10CTyna K HHPOPMAIIHHK O IATSIbHOCTH cy10B B Poccuiickoii denepanum» [6].

Opranuzanus 10cTyna K nHpopMaIuu o JAesTeIbHOCTH CYI0B, pa3MeniaeMoil B cetn «HTepHeT».

Bce cynel (denepanbHble M KOHCTUTYLHOHHBIE (YCTaBHBIE) CyIbl cyObekToB P®D) mns pasmerneHus
uHpOpMAILIUU O JIEATETLHOCTH CYJ0B UCIONb3YIOT ceTh «HTepHET», B KOTOPOH CO3/Ial0T CBOM O(HIIMAIbHbIE
CalThI C yKa3aHUEM aJIPECOB AJIEKTPOHHOM MOYTHI, [0 KOTOPBIM MOXKET ObITh HallpaBJieH 3ampoc. B cioyyae, ecnu
CyA He MMeeT OpHIMATIBHOIO caiiTa U BO3MOKHOCTH pa3MellaTh HHPOPMAIUIO O CBOEH NesTeIbHOCTH B CETH
«HTepHeT», ykazaHHas WHGOpMalKs MOXET pa3Meuiarbcsi Ha oduuuanbHOM caiTe opraHa CyneOHOro
nenapTaMmeHTa B cyobekte Poccuiickoii deneparun, Ha TEPPUTOPUN KOTOPOTO HAXOAUTCS 3TOT CY/I.

B Bompocax cOnmkeHuss MECTHOTO KOHCTHUTYIMOHHOTO (YCTaBHOTO) MPaBOCYAMSI C HApPOJOM HMEIOTCA
3HAYMUTENIbHbIE MPEUMYIIECTBA: BCE PELICHMs BBICHIMX CYJOB CyObeKTa MyONMKYIOTCS B ceTu «VHTepHeT»
MOJIHOCTBIO M Ha JIBYX SA3bIKaX (€CIIH B PeCIyOsIMKe ecTh OQUIMATbHBIN s13bIK) [8].

W3 BhIlIECKAa3aHHOTO MOYKHO CJIENATh CIEAYIOIINE BBIBObI: HA OCHOBE IPAKTUKU IIPABOIIPUMEHUTEIBHON
NeATeNIbHOCTH, Ha mnpumepe CBepanoBckoro YcraBHoro Cyna, MOXKHO CHENAaTh YMO3AKIIOYEHHE, YTO
HauOoJplllee BHUMAHUE CYJ| YAEISIET BOIPOCaM T'OCYJapCTBEHHOH CIIy>KObl M1 MyHUIIMIAIBLHOTO YIpPaBJICHUS
(mpumep: paspelieHHOE B MONb3y rpaxaaHuHa Mcaesa I1.M. memo o coorBercTtBum 3akona Tarapcrana «O
roCyJapCTBEHHON M MYHUIIUIATILHOM city:xk0e B Peciyonmuke Tarapcran» (3akon npotuBopeunn KoHctutynuu
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Tartapcrana T.K. orpaHUYHMBaN MpaBo rpakaannHa PO nocrynate Ha rocciyx0y B TarapcTane mpu OTCYyTCTBUH
BKJIQJIbIIIa B TACMOpTe O Hamuuyuu rpaxaancrBa PecnyOnuku Tartapcran)). Kpome Toro, cyuiecTBeHHOE
3Ha4eHHUEe UMEKT 0030pbl CIIOPOB O COOTBETCTBUM HOPMATHBHBIX aKTOB IJIaBbl peruoHa YcTaBy obiactu. B
BOMpOCaxX OIyOJIMKOBAHUS PEIICHUS] KOHCTUTYLMOHHBIE (YCTaBHBIC) CYyIbl BBINOJHSIOT BCE IMPEANUCAHHSA
(benepanbHOro 3akoHOJATeNsl: aOCOIIOTHO BCE PEIEHMs BBICIIUX CYJIOB PErHoHa B 00s3aTeIbHOM IOPSIKE
myOJIMKYIOTCS Ha O(pUIMAIBHBIX CaliTax U B OQUIIHATBHBIX U3AAHUAX 3TUX CYA0B. OHAKO B CBSI3U C HEOOIBIIUM
KOJINYECTBOM OOpallleHUH He Bce CyAM HMEIT cOOCTBEHHble 0030pbl NpakTHKU. HaydHoe cooOiiecTBo
CaMOCTOSITENILHO COOMpPAeT HEKOTOphIe MaTepHralibl U 00001IaeT ux. Takoe nojgokKeHne Aea CBUIETENbCTBYET, C
OJTHOM CTOPOHBI, O MAJIOH POJIM HEKOTOPBIX YCTaBHBIX U KOHCTUTYLIMOHHBIX CYZIOB B CBOMX CYOBEKTaX, C APyrou
CTOPOHBI — TOBOPHT 0 npeodnaganuu Koncrutymmonnoro Cyna PO, kak oprana KOHCTUTYIIMOHHOTO KOHTPOJIS
T.K. B CJIy4ae COOTBETCTBUS IIOJIOKEHUN MECTHBIX KOHCTUTYIUH U Konctutynuu P®, rpaxknane npeanodnTaror
obpamtarecsi B KC PO. B nenom npakTuka penieHnii yCTaBHbIX U KOHCTUTYIIHOHHBIX CYIOB ITOKa CIHMIIKOM MaJia
JUIL DKCIEPTHOM OLIEHKH, IO3TOMY CIPABEAJIMBO TOBOPUTH O TOM, JAHHBIE CyIbl HaXOIATCS HA CTaIuu
OKOHYATEJIBHOTO Iopuaudeckoro opopmienus. [locie 3Toro oopmiieHNss KOHCTUTYLIMOHHBIE U YCTaBHBIE CY/IbI
CTaHyT NOJHOLEHHBIMH U COJIEPKATEIbHBIMUA YYaCTHUKAMU KOHCTUTYLIMOHHBIX U CYZI€OHBIX NPaBOOTHOIIECHU.
Bo3MmokHO, nx Oyamymiasi MpakTHKa BHECET ONPEACICHHBIM BKJIAJ B (OPMHUPOBAHUE HE TOIBKO NMPAKTHKH IO
cyObekTamM, HO U (QenepalbHOIl TMpakTUKW (B BOMpOCax 3auMCTBOBaHMs HaumbOojee 3(GEeKTUBHBIX
[IPaBONIPUMEHUTENBHBIX TEXHUK U METOJIOB PELICHHUSI CIIOPOB).

W3 Bcero BbllIECKa3aHHOTO MOXHO CAEATh CIEAYIOIINE BBIBOBI:

Koncturynus P® He packpbiBaeT MOJIOKEHUH 00 KOHCTUTYLIMOHHOM (YCTaBHOM) CYAOYCTPOWCTBE
cyobexkroB denepanyy. [TaBHBIMUM MCTOUHUKAMK OpraHU3allid KOHCTUTYLMOHHOTO (YCTaBHOI'O) NMPaBOCYIUS
ABIISIIOTCSL (peiepalibHBIE KOHCTHTYLIMOHHBIN 3akoH «O cynebnoit cucreme P®» m xonctutymus (ycTaB)
COOTBETCTBYIOIIEro cyOnhekTa PO.

B cBs3u ¢ mnpobinemamu conep’kKaHUS IOJOOHBIX MECTHBIX BBICIIMX CY/JIOB M HOpPMaTUBHOM
HEIeNIeCO00Pa3HOCThIO OPraHM3ALMU TaKUX CYJeOHBIX OpraHoB (B CBSI3U C AYyOJIMpOBaHHEM OOJBIIMHCTBA
MOJIOKEHUH PETHOHAJIbHBIX OCHOBHBIX 3akoHOB denepanpHoit KoHcTuTynmM), nMIIb YacTh CYOBEKTOB
BOCIIOJIb30BaIach MPAaBOM U CO3]lajla KOHCTUTYIIMOHHBIE (YCTaBHbIE) CY/Ibl HA CBOEH TEPPUTOPHUH.

[IpenMeTsl BeeHUS pa3iNMYHbIX YCTaBHBIX M KOHCTHUTYLMOHHBIX CYJOB HEOJHOPOAHBI: Y HEKOTOPBIX
BBICIIMX CYZIOB OOJbIIasi KOMIIETEHIINS, Y HEKOTOPBIX IMOJHOMOYHS CBOJATCS K HEOOJBIIOMY MEPEUHIO MPaB:
TOJIKOBAHHME YCTaBa, IMpPOBEPKAa HAa COOTBETCTBHE. BO MHOromM 3TH pa3nuuyusi OOYCJIOBJIEHBI HE TOJIBKO
periaMeHTaMy, KOHCTUTYLHSMU M YCTaBaMHM CYOBEKTOB, HO M NPABOBBIMH OTIMYMSAMH B CTaTycax CaMUX
CyOBEKTOB (B YACTHOCTH B BOIIPOCAX MCIIOIb30BAHMS MECTHOTO SI3bIKa B CYJJONIPOU3BOJICTBE).

B Bompoce o (opMUpOBaHMM MOXXHO CJieNaTh BBIBOJ, YTO BCE YCTaBHbIE U KOHCTUTYLIMOHHBIE CYJIbI
cyobekToB P® moxoxu: 3TO Kacaercs CTPYKTYpbl Cyla M BONpPOCOB ero ¢uHaHcupoBaHus. OpHako
CYIIECTBEHHbIC OTIMYUS MOXXHO HAOJIOAaTh B BONpOCAaX O TPEOOBaHMSX, MPEIbSBIAEMBIX K CYAbSIM: B
HEKOTOpBIX peruoHax TpeOoBaHUS IyOnupyroT mnojiokeHus o cynpax Koncrutyumonnoro Cyna P®, B
HEKOTOPBIX PEeCIyOJUKaHCKUX KOHCTUTYIIMOHHBIX Cy/1ax TpeOOBaHUS CYIIIECTBEHHO MsTye.

B Bompocax opuanueckoil CUiibl peleHUu YCTaBHbIE U KOHCTUTYIIMOHHBIE 3aKOHBI CYOBEKTOB, a TaKXke
®K3 «O cyneOHOI cucTemMe» HaAENSIOT PEHICHUs] YCTaBHBIX U KOHCTUTYLIMOHHBIX CYJOB OKOHYATEJIbHBIM U
Oe3aneUIsIUOHHBIM XapaKTepOM.

KoHCTUTYLIMOHHBIE U yCTaBHBIE CY/bl aKTUBHO HUCHOJB3YIOT ceTh «MHTepHET» - B CBOOOJHOM JOCTYIIE
HAXOJITCS BCE yUpeIWTENbHbIE JTOKYMEHTHI, BCE PEIIEHHUs, a B HEKOTOPBIX CIy4asX U 0030pbl CyaeOHOM
MPAaKTUKU BBICIIETO cya cyorekra Pd.

B 1ieom MOHO cKa3aTh, YTO KOHCTUTYLMOHHOE (YCTaBHOE) IPAaBOCY/IM€E Ha YPOBHE CyOHEKTOB MOKA HE
MOJKET CUMTAThCSl OKOHUYATENbHO copMHpoBaHHBIM. OJHAKO TaKoe IMOJIOKEHUE BEIlel B CKOPOM BpPEMEHHU
M3MEHUTHCSA B JIYULIYIO CTOPOHY — OO0 ATOM TOBOPHUT YBEIHMYEHHE KOJUYECTBAa OOpaIleHHi B 3TH CyAbl 3a
MOCJIeTHUE TO/Ibl, a TAaKXKe MOBBIIICHUE HHTepeca HAyYHOro COOOIIECTBa K AeSTeIbHOCTH KOHCTUTYIIHOHHBIX U
YCTaBHBIX CY/IOB.
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YK 34
Psizannesa M.II.
cTyneHT 2 kypca Uucturyra IIpaBa
Camapckuii TOCy1apCTBEHHBIN SKOHOMUYecKnid yHuBepeuteT (T. Camapa, Poccus)

AnTtocs I1LA.
cTyneHT 2 kypca Uucturyra IIpaBa
Camapckuii TOCy1apCTBEHHBIN SKOHOMUYECKHi yHUBepcuteT (T. Camapa, Poccus)

K BOITPOCY O MECTE OPFAHI/I‘—IECKOPI TEOPUU NTPOUCXOXIEHUSA I'OCYJAPCTBA
B COBPEMEHHOM HAYKE O TOCYJAPCTBE U ITPABE

Paccmampusaemcs 6éonpoc, kacarowuiics npoucxoxicoenus 20cy0apcmea Co2lIACHO OP2aHu4ecKoll meopuu
npoucxoodicoenuss eocyoapemea. bonvuuncmeo yuenvix-ropucmos, obpawjasice K mMamepuanam o CyuHoCcmu
2ocyoapcmea u npaea, CMAaiKu8aromes ¢ HeooxXo0UuMoCmyvio 21y00K020 NOHUMAHUSL NPEONOCHLIOK U NPUYUH UX
npoucxodcoenus. B obwecmeosedueckux Haykax cywjecmsyem MHONICECMB0 Meopull NpOUCXOHCOEHUS
eocyoapcmea u npasa. Y ecex meopuii u npeononodceHull ecms c8ou 00OCMOUHCmM8ea u Heoocmamxu. Mecmo
KAdxtCcOOU U3 meoputi NPpoOUCXOHCOEHUsL 20CyOapcmed U npaga onpeoensemcs 00beKMUSHbIMU YCI08UAMU UX
paspabomku u cOCmoAamenbHOCMbI0 ¢ HAYYHOU MOYKU 3PEHUSL.

Kniouesvie crosa: opeanuueckas meopusi npOUCXOAHCOEHUST 20CYOapCmed, meopusi 20Cy0apcmea U npasda,
NPOUCXOAHCOEHUE 20CYOapPCMEd.

CyIIHOCTh TOHSTHS «TOCYJIapCTBO» SIBJISETCS KIIOYEBOW Kareropuel npeamera Teopust rocynapcTsa u
npaBa, a TAKXKE IPYrHX TYMaHUTAPHBIX AUCHUIUIHH. PacKpbITh CMBICT TaHHOU JIe)UHUIIMU CTPEMSITCS MHOTHE
yuenble. Kakaplii U3 rcciieoBareieil TOIKOBaI «rOCYAapCTBO» C PA3IMYHBIX TOYEK 3PEHUS — IOPUIAMYCCKOM,
IKOHOMHYECKOH, COLMAIbHOW M MHOTHX JAPYTHX. B CBsI3M ¢ 3TUM KpaifHE CIOXHO [1aTh HCYEPIBIBAIOIICE
OIpe/IeTICHUE 3TOMY HIMPOKOMY 00bekTy. Ho HecMOTpst Ha 3TO, He IPEKPAIIAIOTCsI IOMCKH Harbojee yaIo0HOi
U YHUBEPCAIbHON HHTEPIPETAINH.

C snoxu riry0OKO#M JPEBHOCTH, CO BPEMEHU BOZHUKHOBEHHSI MIEPBBIX TOCYIAPCTB, MBICIUTEIN 33 JyMaJTHCh
- 4TO eCTh «rocyaapcTBo»? Kaxmas armoxa co CBOMMH BETMKUMH YMaMH, UCXO/IS U3 YPOBHS JJOCTUTHYTBIX B CBOE
BpeMsi 3HaHHIA, MbITAJIACH OTBETUTh HA 3TOT BOMpOC. B HacTosIee BpeMsi B HayKe CYIIECTBYET OoJiee TPEXCOT
ONpeeNICHN T JTAHHOMY MOHSTHIO, KOKI0€ M3 HUX PACKPBIBAET CMBICI B COOTBETCTBHH CO CBOUM MPEIMETOM.

Hexotopbie Hanboiee nHTEpeCHBIE U3 onpeaencHuii [1, ¢. 15]:

1. «T"ocynapcTBO - MPOAYKT HEIPUMUPUMOCTH KIIACCOBBIX MPOTHBOpeunii» - Binaaumup Winbuy Jlenus ;

2. «'ocynapcTBO - OTHOIICHHE MEXKIY MPAaBUTEIBCTBOM M TOJAHHBIMHU, OIMHPAIONICECs HA CTpax WIH
71r000Bb mocieanux» - Hukkono Makuasemny ;

3. «"ocynapcTBoO - pe3ysbTaT TOT0BOPa MEXKTY JIFObMH, TIOJIOKUBILIETO KOHEIl €CTECTBEHHOMY COCTOSTHHIO
BOIHBI BceX MPOTUB Bcex» - Tomac I'006c¢.

Kak MBI MOXeM yOEeTUTHCsI, TOCYAapCTBO - 3TO OYEHB CIIOKHBIA COIUATBHBIA HHCTHTYT, TOJKOBAHHE
KOTOPOTO HE MOXKET OBITh OCYIIECTBJICHO C KaKOW-TO OJHOW CTOpoHbI. [lns HambOosee 3((GEKTHBHOTO U
Ka4eCTBEHHOT'O TIO3HAHHMS ATOT0 HHCTUTYTA YIEHbIC UCTIOB3YIOT COOMPATENbHBIC ONPEICIICHHS, PACKPHIBAOIIIHE
[IyOUHY 3TOTO COIMAILHOTO, YSKOHOMHUKO-TIOIUTHYECKOTO M (DHUIOCOPCKOTO SBICHHUS.

Ho uto e mpencrasisier co0OH roCyaapcTBO C TOYKH 3PEHHS CTOPOHHHMKOB OPTaHHUYECKON TEOpUH
OPOUCXOXKICHUSI rocyaapcTBa? M3 Ha3BaHHs TEOPHH MOXKHO MPEAOIOKHUTh, YTO ITO HEKHUIA KHMBOW OPTraHU3M,
00J1a/IaF0IINI KauecTBaMH CYIIIECTBA U3 KAKOT0-TMOO0 [AapCTBa MPUPOJIBL.

CocnaBuIkcy Ha TPYZIbl aBTOPOB JAHHON TEOPUHU, MOXKHO BBIBECTH CJICAYIOIIHE OIMPEACICHUE TTOHSATHIO
«TOCYIapCTBO»: 3TO OPTaHM3M, IIOCTOSHHBIE OTHOIICHUS MEX/Y YaCTSIMH KOTOPOTO aHAJOTMYHBI HOCTOSIHHBIM
OTHOIICHUSIM MEK/Ty YaCTSIMHU )KUBOTO CYIIIECTBA. ITO MPOAYKT COLUATBHON IBOIFOIIMHU, KOTOPAsI SIBISICTCS JIUIIIb
Pa3HOBUIHOCTBIO JBOJIIOIMU Ouonormdeckoid. ['ocymapctBo, Oynydd pasHOBUAHOCTBIO OHOJOTHYECKOTO
OpraHu3Ma, UMEeT MO3T T.C. IPABUTEIICH U CPEICTBA BBIMOIHCHUS €r0 PEIICHUH T.€. MO/IaHHBIX.

26




Mesicoynapoonwiii nayunwiil scypuan « BECTHUK HAYKH» Nel (1). ATIIPEJIb 2018 T.

C nepBoro B3rs/1a 3Ta TEOPHsI BBINIAUT OYEHb CTPOMHO, Ha JIMIIO SBHBIE CXOKUE YEPTHI C OOLIETTPUHATOM
TeopHel ectecTBeHHOro oroopa Yapnb3a JlapBuHa, KOTOPYIO MpHU3HAET OOJbINAs YacTh MUPOBOTO HAYYHOTO
cooOuiectBa. Ho HacKoIbKO MpaBOMEPHO NEPEHOCUTh OMOJIOTMYECKHE 3aKOHBI HAa 3aKOHBI COLMalIbHbIe? DTUM
BOIPOCOM IOJIB3YIOTCSI IPOTUBHUKH OPraHHMYECKOW TEOPUU MPOMCXOXAEHUS rocynapcrsa. OnHako He OyaeM
3a0bIBaTh 00 OYEBUJHBIX CXOJCTBAaX JBYX MOHSTHUH, pa300paBLIMCh B KOTOPBIX, MBI CMOXEM JaTh HAay4HYIO
OLICHKY BCEH TCOPUHU.

ABTOpBI, OCHOBOIIOJIOXKHUKM M IIOCIENOBAaTENM JAHHOW TEOPHUM OCHOBBIBAIOT CBOM JOBOJBI 3a CYET
IPUMEPOB M3 MCTOPHH, TCUXOJIOTHU, OMOJOTHH, COUOoiIoruu U (unocodpun. MMeer MeCcTo 3KOHOMUYECKHIA
aHaJIN3 JEATEIbHOCTU COCTABHBIX YaCTEH OpraHUu3Ma «roCyJapCTBO», YTO POJHUT 3Ty Teopuio ¢ teopuen K.
Mapkca u @. DHrenbca.

Ananu3 rocyaapcTsa ¢ HO3MLUH €ero MeXaHnu3Ma, Kak OMOJI0rHYeCKOro CylIecTBa, 103BOJISET:

1. BBISIBUTH MECTO M POJIb KaXA0TO 3JIeMEHTa (KJIETKH) B CUCTEME BJIACTBOBAHUS;

2. OnpeaenuTb ONTUMAIBHYIO CTPYKTYPY «OOIIECTBEHHOTO OpraHu3Ma.

B To e BpeMs Ka)KJblii 2JIEMEHT, pacCMaTpUBAaEMbIil KaK COCTaBJISIOLIasl €IMHOTO OPraHU3Ma, BBICTYIAET
B BHJE OpPraHMYECKOH M JIOCTAaTOYHO CaMOCTOSITEIbHON 4YacTH LENOro, T.e. SBJICHMSA, O00JalarolIero
OIpe/IeICHHbIMA WHTETPATUBHBIMU M ABTOHOMHBIMM KaueCTBAaMU M CBOMCTBAaMH, YTO IIO3BOJIIET IIOJHEE
BBISIBUTH €r0 NPUPOAY M Ha3HadeHue. OIpelnesuTh posib KaxJ0ro MHAMBHJA B OHMOJIOTMYECKOM cucteme
rocyaapcTBa.

B Hayke Bcerja CylecTBOBalO MHOXKECTBO pPa3sHOOOPa3HBIX TEOPHUH, OOBICHAIOLMX MPOLEcC
BO3HUKHOBEHUS TOCYAAPCTBA. DTOT (PAKT TOCTATOYHO JIETKO OOBSCHHUTD: KaXKAasl U3 TEOPUI OTpa)kaeT B3TJISIIbI
U CY’>KJICHUS Pa3JIM4HbIX COLNATIbHBIX IPYIII, CJIOEB U HAPOJIOB. B OCHOBE TEOPETUYECKUX YUEHHUH O TOCY1apCTBE
Y IIpaBe HAaXOJATCS pa3IMYHble SKOHOMUYECKHE, HALIMOHAJIbHBIE, TOJUTHUYECKUE HHTEPECHI.

C MOMeHTa MOSBJICHUS MEPBBIX YUYEHUH O MPOUCXOXKIEHUH IOCyAapcTBa ObUIM CO3JaHbl JECSITKH CaMbIX
pa3aMyYHbIX TEOpU M JOKTpUH. OJHAKO CHOPBI CPEAM YUEHBIX I10 MOBOJAY CYIIHOCTHU T'OCYJapcTBa, IpaBa U
o0111ecTBa MPOJOKAIOTCS 110 CeH IEHb.

[IprurHaMu MHOTO0Opa3us TEOPUN MPOUCXOXKACHUS TOCYIapCTBA SBJISAIOTCS:

1. Cr1o’xHOCTh U MHOTOTPAaHHOCTB IIPOLIECCA TPOUCXOKICHUSI TOCYIapCTBA U NIPaBa;

2. Ilpobnema Hen30€KHOCTH CyOBEKTUBHOTO BOCHPUSITHS JaHHOTO IpoLEcca CO CTOPOHBI (PUIOCOPOB-
UCCIIeI0BaTeNEeN, B CBSI3M C HECOBMNANAIOIIMMH, a MHOIJA IPOTUBOPEYMBBIMUA SKOHOMMKO-TIOJMTHUYECKUMU
B3TJIs,JaMHU Ha OOBEKTUBHBIE ITPOLIECCHI;

3. IlpennamepeHHOE HCKaXXEHHME IPOLECCA MEPBOHAYAIBHOTO WM MOCIEAYIOUIET0 BO3HUKHOBEHHMS
roCy/1apCTBEHHO-IIPABOBOM CHCTEMBI B CUJTy KOHBIOHKTYPHBIX MJIM MHBIX COOOpaKeHUII;

4. [lomymeHune B psAe Ccilay4yaeB IPOLECCA BO3HMKHOBEHMsSI TOCYAApCTBA M IpaBa C JAPYTHMHU
COIpEAETbHBIMU, COOTHOCSIIIMMUCS C HUMHU MPOIECCAMU T.€. OTOKIECTBICHHE BO3ZHUKHOBEHUS rOCYAapCcTBa C
JOPYTUMHU CXOJHBIMU IIPOLECCAMH.

B namrem ciyyae Mbl Oy1eM rOBOPUTH 0, BO3MOKHO, CAMOM CIIOPHOM TEOPUH MTPOUCXOXKACHUS IrOCyapCTBa
— OpraHMYecKOM TEOpHH, KOTOpas MPOU3BENIA HAa CBOMX COBPEMEHHMKOB TAKOE K€ BIIEUATIIEHHE, KaK B CBOE
BpeMs poM3Besa Teopust ectecTBeHHOro otoopa Y. JlapBuHa.

B3rmsinel Ha o0miecTBo, Kak Ha MOJO0ME YEIOBEYECKOro OpraHu3Mma, ObLTH CHOPMYIHPOBAHBI emIé
npeBHerpeueckuMu punocodamu. B JpeBHeil I'perun cpaBHUBaIu CTPYKTYpy OOIIECTBa CO CIOCOOHOCTSIMHU U
CTOPOHAMHM YEJIOBEYECKOTO Tesla U Iymu. Apuctortens U IInaToH cyuTany, 4yTo yesoBeuecKoe OOIIECTBO BO
MHOTHX acleKTaX HallOMHUHAEeT )KMUBOW OpraHU3M, U B CBSI3M C 3TUM OTPHUIAIM BO3MOKHOCTH CYIIECTBOBAHUS
YeJI0BeKa B KaueCTBE M30JIMPOBAHHOTO cyiiecTBa. CBOIO MO3UIUI0 OHU OOOCHOBBIBAJIM CPAaBHEHHEM: PYKH H
HOTHU, OTHSTBIE OT TeJjla, HE CIOCOOHBI caMHu co00il (YHKIIMOHUPOBATh, TAaK )K€, KaK U YeJIOBEK He CIOCOOEH
CyIIIECTBOBATh Oe3 001IeCTBa.

Amnrnuiickuii couuonor, I'. CneHcep, UMEBIINN OrpOMHBIE 3HAHUS B 00JACTH OMOJIOTHH, dTHOTpaduH,
UCTOPUH, pa3BWII MOAOOHbIE HieH. B KOHeUHOM uTOre CPOPMYIMPOBAB U apryMEHTHPOBAB MPEICTaBIECHUS 00
3TOU TEOPHH B 3aKOHYEHHOM BHUJI€. Y UEHBIM paccMaTpUBal TOCYIapCTBO M 0OIIECTBO KaK CBO€OOpa3HbIi dKUBOM
OpraHu3M, pa3BUBAIOIIUICS MO 00IIEMY 3aKOHY IBOJIIOLIMHU. JBOJIIOLKUS, 10 MHEHUIO CrieHcepa, eCTh Mepexo] OT
HEOmpeIeIeHHON, 0€CCBSI3HONW OJIHOPOTHOCTH K OIPEIEICHHOM, CBSI3HON OJHOPOIHOCTH, COMPOBOXKIAIOITUI
paccessHue ABIKEHHs M MHTErpaiuio marepun. [losiBienue obmecTBa, a 3aTeM U TOCyJapcTBa - 3TO Pe3yibTaT
TaKo# sBosroIu [2, c. 22].
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CrnieHcep mepBbIM B pa3BepHyTOll ¢opMme cTan pa3pabaTbiBaTh MOAXOJ, MOJIYYMBIIUNA BIIOCIEICTBUU
Ha3BaHUe OOIIel TEOPUU CUCTEM, U MPUMEHATH €r0 K YeJIOBeUEeCKOMY OOIIecTBY. B cBOMX HcClIeI0BaHUAX OH
coYeTall CTPYKTYpHO- () yHKIMOHAJIBLHBIN U BOJIIOIMOHHBIN aHanu3 odiectBa. OH, CYUTAN, YTO OOLIECTBO — 3TO
oco0ast peaJIbHOCTb, MOSBUBIIIASACS C MOSIBICHUEM WHIAMBHJIOB U 3aBUCSINAS OT HUX.

[IpencraBienue 06 oOLIeCTBE KaK OPraHU3Me MO3BOJIUIO OCMBICIUTD U IIOHATH PsiJl BAXKHBIX 0COOCHHOCTEMH
CTPYKTYpbI U (YHKIIMOHUPOBAHUS COIMAIBHBIX cHcTeM. VccienoBaTenu HE OTOXAECTBISUIM TOCYIapCTBO U
o0IIeCTBO, KaK YTBEP)KJAIU MPOTUBHUKH JTaHHOM TEOPUU, a CPABHUBAIMU JIBE 3TU CYIIHOCTH, BBISABIISIS Kak
CXOJICTBA, TAaK ¥ pa3IMyMs, pacCCMaTpUBasi TOCY1apCTBO KaK CIIEHU(PUIECKYI0 OPTraHU3alHUIO.

Hekortopeie u3 wuctopuxoB couuosniornyeckoil mpiciu [. CreHcepa paccMaTpuBaiOT €ro TEOpHUIO
MPOUCXOXKACHUSI TOCYIapCcTBa B KayecTBE MPOJOJIKEHHUs 3BOMONMOHHOTO nonxoaa Oriocra Konra. Cam xe
Crencep oTpuuai nogo0HOe BAUSHUE €ro MbICIIel Ha COOCTBEHHYIO KOHIEMIIHIO.

DBOIIIOLUSA, C TOYKU 3PEHHUS] CTOPOHHUKOB TEOPHH, SBISIETCS YHHUBEPCAIBHBIM MPOIECCOM, OJMHAKOBO
OOBSICHSIIOLINIT BCE M3MEHEHUS KaK B MPUPOTHONM BCEOOIIHOCTH, TaK M COIHAIBHBIX U TOCYAapCTBEHHBIX
ABIICHWA. B opranusme rocymapcra, UCCIEAOBATENN OOHAPYKUBAIIM TTOACUCTEMBI, KOTOPBIE B CBOIO OYEPEIh
MoJpa3eNaoTcsl Ha Oonee MenKue CTPYKTYpbl. BHYTpeHHss cucrteMa rocyaapcTBa MpecieayeT Ielb
CaMOCOXPAHEHHUS 32 CUET MPHUCIIOCOOJICHHS K YCIOBUSAM BHEIIHUM YCIIOBHUSIM; CIIEAYIOIAs CHCTEMA BBITIOIHSET
(GYHKIIUM PEeryIupoOBaHUS M KOHTPOJS MEXIY MOJACUCTEMaMHU M B OTHOLIECHUHM OKPY)KAIOIIEH CHUCTEMY CpPEIbl;
MIPOMEKYTOUHAs CHCTEMa OTBETCTBEHHA 32 paclpeieliCHHEe, TPAHCTIOPTUPOBKY U KOMMYHHKAIIHIO.

DBONIONUS TOCYAAPCTBA M €ro mocreneHHas auddepeHnnanus SBISIOTCS MPOSIBICHUEM COLUATbHON
JMHAMUKH, TIPUYEM JUHAMHUKA TIOHUMAETCS IUPOKO, TaK KaK BKJIIOYAET HE TOJBKO COCTOSHUE nucOanaHnca u
pa3BUTHSA, HO U COCTOSHUE OTHOCUTENBHON CTaOUIBHOCTH, KOT/Ia TPOIECCHl DPA3BUTHS 3aMEJUISIOTCS.
'ocynapcTBO — 3TO ecTecTBEHHasl CTPYKTypa OOIECTBa, B KOTOPOH BBIACISIOTCS IIEPKOBHBIC, MTOJIMTHYECKUE,
npodeccuoHanbHble, CEMEHbIC, MPOMBIIUICHHbIE HHCTUTYTHI 00IIeCTBA.

[ToHATHE «IBONIOLUS» B COLMOJIOTUYECKON TEOPUM HMIPAET BAXKHYIO POJIb IPU OOBSCHEHWU HE TOJBKO
W3MEHEHHUs 0OIIECTBa B IIETIOM, HO U WHANBUAYaIbHbBIX, YACTHBIX, TUYHOCTHBIX ()EHOMEHOB.

Briensrorest 1Ba OCHOBHBIX THTIA 00IIeCTBa:

1. BoeHHoe - oCHOBaHHOE Ha MPUHYKICHUH U KECTKOM COIIMATILHOM KOHTPOJIE UHUBUIOB;

2. WunyctpuanbHOE, TPENCTABIAIOINIEe OOJbIIEe CBOOOIBI CBOMM UYJI€HAM 3a CYET OClia0ieHus
[EHTPATU3aUU U KOHTPOJIS.

KagecTBeHHBIM OTJIIMYMEM WHAYCTPHAIBHOTO OOINECTBA  SABISETCS  OOJbINAs  Pa3sHOPOIHOCTH,
obecrnieunBaroIas mporpecc rocyaapcTBa. JKecTKMiH KOHTPOIb H  IIEHTPAIM30BAHHOE YIIpaBJICHUE
HEeOJIaronpusATHBI IS JeMOKPAaTHYECKOTO OOIIecTBa, TaK KaK OHU CO3/AIOT IMPEMATCTBUS €r0 Pa3BUTHIO H
OTPaHUYUBAIOT CBOOOY COCTABISIONIUX €0 WHIUBHUIOB.

HecMmoTpst Ha TO 4TO OpraHnveckas TeOpHs 3aMMCTBOBAIa HEKOTOPBIE UICH M3 YBOJIOIMOHHON KOHIISTIIINN
Y. JlapBuHa, uCCleJOBATeNH HE CUUTAIOT, YTO >KM3Hb TOCYAApCTBa YIMPABISIETCS MPUHIIUIIOM «BBIKUBAET
CUJIbHEU M. JJaHHBIN NPUHIUIT

JEHCTBYET JUIIh HA MPUMUTUBHBIX CTAJUSIX Pa3BUTHS OOIIECTBA U TOCyaapcTBa. Js MHIyCTpUATBLHOTO
rocyapcTBa 0osiee XapakTepeH IyX corjiacus, COTPyJAHUYECTBA U YeJoBeueckoro oomexutus. [loctaBnennble
[[EJTH B TAKOM TOCYJIapCTBE JJOCTUTAIOTCS METOAAMH YOCKICHHsI, a HE )KUBOTHOM arpeccueil.

Bo BTOpOi#i nonoBuHe XX BeKa HHTEPEC K OPraHMYECKON TEOPUU BO3POJMIICS B CBA3U C BOSHUKHOBEHUEM
TaKUX HapaBIEHUI COIMOJIOTHH, KAaK CUCTEMHBIN aHANIU3 U CTPYKTYPHBINA (QYHKIIMOHAIIU3M.

Oprannueckas TeOpHsi TPOUCXOXKJICHUSI TOCY/IapCcTBa M OOIIECTBa, 0€3yCIOBHO, UMEET MECTO OBITH B
COBpPEMEHHOM 0011ecTBOBeIuecKol Hayke. C TOUKH 3pEHUs COMOCTABJICHUS FOCYJapCTBa C KUBBIM CYILECTBOM
MBI BUJIIM MHO>KECTBO CXOJIHBIX YEPT: JIFOAN 00pa3yIOT CTpaHy, TaK e KakK KJICTKH 00pa3yroT )KUBOW OpraHH3M;
rOCy/IapCTBEHHBIE MHCTUTYTHI BBITIONHSIOT CXOXKHWE (PYHKIIMHM C YaCTSIMH XHUBOTO OpPTaHW3Ma: MPABUTENU -
(G YHKITUH MO3Ta, KOMMYHUKAITUH - KAKAMHU SIBIISTIOTCS II0YTA M TPAHCIIOPT; (PHMHAHCHI - KPOBH OPTaHU3Ma, KOTOPAs
obecrieunBaeT JIEATENbHOCTh OpraHu3Ma; paboune M KpecThsHE — PYKU JKUBOTO cyuiectBa. Husmme kiaccel
oOIecTBa peanu3yloT BHYTpeHHHWE QYHKIIMA OpraHu3Ma: OOECTEeUMBAIOT €ro >KU3HEAeATEIHHOCTh, a
TOCIIOJICTBYIOIIME T.. BBICIIME KJIACCHI — BHEIIHWE: OOOpOHAa OpraHW3Ma WM HaNaJCHHUE Ha JPYTrHe
rocynapcTsa [3, c. 88].

BaXHBIM JJOCTOMHCTBOM JAHHOW TEOPHUH SIBIISETCS YTBEPXKICHHE O TOM, YTO TOCYIapCTBO oOpa3yercs
OJTHOBPEMEHHO CO CBOMMHM COCTaBHBIMH YacTAMU — JIIObMU. [ '0CyIapcTBO ¢ TOM MO3UIIUHU OYJET CYyLIECTBOBATD
710 T€X TMOp, MOKa CYIIECTBYET uesnoBedeckoe o0mecTBo. C TaKUM YTBEPKISHUEM CII0KHO HE COrTacuThes. Eciu
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OpraHu3M TOCYJapCTBa 3/I0pOB, TO U €ro KJIETKH — HUHIUBUIBI, (YHKIMOHUPYIOT MPaBMWIBbHO. «boe3Hb»
rocy/lapcTBa IOJABEPracT OMNACHOCTH COCTABIIIOIIMX €ro Jrojeil. «boiapHbIe» KIETKM (MHAMBHJIBI) CHHXKAIOT
3¢ dekTUBHOCTH (YHKIIMOHUPOBAHUSI BCETO OpraHu3Ma T.€. TOCy1apCTBa.

Mexny rocynapcrBaMM, Kak U B MUPE JKHUBBIX CYIIECTB, CYIIECTBYET KOHKYPEHLUS, U B pe3yilbTare
€CTECTBEHHOTO OTOOpa BBDKHMBAIOT Camble MPUCIOCOOJICHHBbIE CTPaHbl. MOXHO TNPUBECTH HCTOPHUYECKUE
pUMEpPbI TOJOOHON KOHKYPEHLIUU — B JPEBHEI MHpE, «CHIIBHEHIIUMY ¢ TOUKU 3pEHHs] €CTEeCTBEHHOTO 0TOOpa
rocyaapctBoM siBisuiack PumMckas umnepusi. B XVIII Beke um crano KoponesctBo Benmukobpuranus. B XIX -
XX Bekax - CHIA. B xome ecTeCTBEHHOro OTOOpa TOCYyIapcTBa COBEPIICHCTBYIOTCS, BCE
HEKOHKYPEHTOCIIOCOOHBIE ¥ HEHYXHbIE YAaCTH OpraHU3Ma OTCEKAIOTCs: aOCOI0THAS MOHAPXUsl, BCEBIACTHAS U
OECKOHTpOJIbHASI LIEPKOBb M MHOTHE Jpyrue. Tak jke JOCTOMHCTBAMU OPTaHUYECKOH TEOPHUU SIBISETCS
cienyroruee [7, ¢. 15]:

1. 'ocynapcTBO BOCIPHUHUMAETCS KaK €JMHOE LIEN0€E, KaK LEJIOCTHBIN )KUBOW OpraHU3M;

2. Ilpu3sHaeTcst pojib KOHKYPEHIIMU TOCY1apCTB B COBEPIIEHCTBOBAHUY UX BHYTPEHHEIO MEXaHU3Ma;

3. Teopus nocTaToyHa OpUrMHaJIbHA U HOBA.

OnHako y OpraHuyecKor TEOpUH MPOUCXOKIEHUS TOCY1apCTBA €CTh CYIIECTBEHHbIE HEOCTATKHU:

1. IIpsimoe mpoennpoBaHre OMOJOTHYECKUX 3aKOHOB HA YXKM3Hb OOINECTBA HE BCErJa SIBISIETCS BEPHBIM
Croco00M TOJIKOBAHUS MPOUCXOASIINX B TOCYAAPCTBE U MPUPOJIE SBICHUM;

2. HexoTopble HCTOPUKH BUIAT B oprannueckoi reopuu I'. Cencepa cuibHoe BiugHue uaei Y. Jlapsuna;

3. IlogoOGHOE OTOXAECTBIEHUE TOCYIAapCTBa C OMOJOTHYECKUM OPraHU3MOM, TOCYJapCTBO SIBIISETCS
COLIMAJIbHBIM OPraHU3MOM.

[IpoenmpoBanue OUOIOrMYECKUX 3aKOHOB Ha TOCYIapCTBA B ICWCTBUTEIHLHOCTH HE CIOCOOHO OTPa3HUTh UX
cyuiHocTh. Tak, mpuMep, B OpraHMYECKyI0 TEOPHIO IUIOXO BIMCHIBAIOTCS TAaKUE IMOHATHS Kak pedopma u
peBomtonusi. PedopMbl B cTpaHe MOXKHO CPaBHHUTH C HBOJIOLMEH B KUBOM OpraHH3MeE, C LEIbI0 YIy4IlIeHUs
paboThl ero coctaBHBIX 4acTeil. OgHako pedopMa MOKET UMETh W OTPHIATENIbHBIA BHEIIHUN M BHYTPEHHUI
3pdeKT Ha KHU3Hb TOCYIapCcTBA, a HBOJIONMS B CBOIO OYepe/b IMOAPa3yMEBACT TOJBKO IOJIOKUTEIbHYIO
JUHAMHKY Pa3BUTHUS.

Bcenomuum onbiT Benukux pegopm B PoccuiickoM rocymapctBe: 0310poBiieHHE CyIeOHOM M BOEHHOM
CUCTEMBI JCHCTBUTEIBPHO HMMENN TOJIOKHUTEIbHBI XapakTep — sIBHAas IOJIOKUTENbHAsl JAMHAMHUKA, OIHAKO
MHCTUTYT CyJa MPUCSKHBIX MaBai cOoil (neno B. 3acynuu). B koHeuHOM uTOre pedopMbl He CMOTJIU CIIACTH
«royioBy» opranusma — Anekcannpa II. B nepuon kouTppedopm — SBHOTO perpecca poCCUHUCKOro OOIIeCTBa,
HAa00OPOT MHCTUTYTHI BEpXOBHOM BiacTu B Poccun cranu uyBcTBOBaThH ceds O6osee KoM(pOpTHO, MPOBOAUIACE
MUpHasl BHEIIHAS MMOJIMTUKA, 3alllMIIaBIlas UHTEPEChl OKpauH cTpaHbl. 11000HbI HEOTHO3HAYHBIN XapaKTep
roCyIapCTBEHHOM BOJIOLUH POTHBOPSUUT OCHOBHBIM KAHOHAM OpraHH4YecKoil Teopuu [4, c. 22].

PeBomntonus, kKak rocy1apcTBEHHOE SIBJIEHUE, TAK U BOBCE HE BIMCHIBAETCS B MOJIENb )KMUBOI'O OpPraHu3Ma,
KoTopyro pucoBann CneHcep, bmroHunn u BopMmc. dakTudeckoe ympas3JIHEHHE CTapblX TIOCYAAapCTBEHHBIX
MHCTUTYTOB CJIOKHO NEPEHECTH Ha >KMBOW opraHu3M. JKHBOW OpraHu3M MOXKET YTpaTUTh YacTh Tela, Kak U
roCyJ1apcTBO, OJIHAKO 3TO CKOpee MpHBEJeT K ero rudenu. ['ocyapcTBO B CBOIO OYepeb MOXKET HE TOJBKO
BBDKUTD, HO U CTaTh CUJIbHEE, [0 CPABHEHUIO C IPYTUMH rocyAapCcTBaMU.

Bcenomuum CnaBHyro peBomonuio B AHrimmu. IIpaktuueckn O6eckpoBHoe cMmerieHue kopoist Sxosa I
MMEJIO0 MOJIOKUTENIbHBIE MTOCIEACTBHS Ha )kU3Hb Benukoopuranuu. OrpaHndeHre MOHAPXHUH U PUXOJ K BIACTH
Bunsrensma III mo3Bomunu mnpoBecTH TIyOOKHE peQOpMbl, 3al0KHUBIIHE OCHOBY IOJUTHYECKOH U
SKOHOMMYECKON cHucTeMbl AHIIUU. B 3TH rojapl HauMHAeTCs CTPEMUTENbHBIN MOIBEM TOCydapcTBa M €€
IIPEBPALIIEHUE B MOTYYYIO MUPOBYIO JIEPKaBY.

Y. JlapBuH B T€OpPHH €CTECTBEHHOTO OTOOpa BBICKA3all MJEI0 O TOM, YTO B KUBOTHOM MHPE BBDKHBAET
cunpHeHmmMit opranusm. I1og00HYI0 MBICTL MOAAEP)KATM CTOPOHHUKM M OCHOBOMOJOXXHHMKHM OpPraHMYeCKOU
TEOPUHU IPOUCXOXKIEHUS TocyaapcTBa. OHAKO BEKMBAHUE OJHUX aBTOMAaTUYECKHU MOpa3yMeBaeT BEBIMUpPAHUE
JPYTUX CyIIEeCTB. B moauTHyeckoi >Ku3HU rocyJapcTB Mbl HAOJI0jaeM HECKOJIbKO MHYIO KapTUHY. ['ocynapcTBa
B CHUJy BHYTPEHHHUX WJIM BHEIIHUX OOCTOATEIBCTB MOTYT BBDKHTH. BCrOMHHMM mepByio TpeTh XX Beka.
I'epmanus B 1938 rony npucoennnunna Asctputo. @axktuuecku I'epmanns BKIIOUMIA CYBEPEHHYIO CTPaHy B CBOM
COCTaB, YHUYTOXXUB OCHOBBI TOCYIapCTBEHHOCTU ABCTpUU. B JKMBOTHOM MHpE 3TO 3HAUUT Trubenb ciaboro
OopraHusMa u ykperieHnue cuibHeinero. Oanaxo B 1945 rogy ABctpust 6bu1a 0cBoOOXkA€HA. YTO MPOTUBOPEUUT
OpraHu4YecKoi Teopuu rocyaapcts [5, c. 90].
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OTtoXaecTBIeHHE TOCYAApCTBO C OHMOJOTMYECKHMM OpPraHU3MOM INPEICTAaBISET HWHTEpec IS
uccienosareneil. Ho BCOMHUM, 4TO TOCyapCTBO COCTaBIISIET MHOKECTBO MHAMBHJIOB, KaXKIBIH U3 KOTOPBIX
o0aaeT 3HaYMMbIMU COLIMAJILHBIMU KauecTBaMU. B Mupe >kuBON MpHUpOJIbI KIETKH 00E3JIMYEHBbI, HO B MUPE
JFOIeH KaXKIbIi YeTI0BEK 00J1a1aeT MPUCYIIUMH TOJIBKO €My OJJHOMY CIIenu(pUIeCKUMHU 0COOCHHOCTAMU. JIt0151M
MPUCYIIM KadyecTBa, OTIMYAIOIIME UX OT KJIETOK €IUHOro opraHusMa. B Mupe monell 4enoBedecCKUMHU
MOCTYIIKAMU W JICHCTBHSIMH PYKOBOAST HE >KMBOTHBIE WHCTUHKTBL, a pasyMm - (uiocodckas kareropus,
BbIPXKAOII[ast BBICIINN THI MBICTUTEIILHON JesiTenbHOCTH [6, ¢. 50].

[lonuTuka, KOTOpPYHO MBI MOKEM HaOJOAaTb Ha MPUMEPE HUCTOPUM JKU3HU Pa3JIMYHBIX CTpPaH,
MOATBEPIKIAET, YTO JESATENILHOCTh IOCYAApCTBA OTpaHMYEHA paMKaMU YeJIOBEYECKOro pa3yma, He IO3BOJIAA
IJIABHOMY TOJIMTUYECKOMY MHCTHTYTY CIYCTHUTBCS JI0 YPOBHS NEPBOOBITHBIX MHCTHHKTOB. IIpumepom Takoit
MTOJIMTHKH MOJKET SIBJIATHhCS momonts Poccuiickoit ummnepun Cepouu B nepuoy I[lepBoit MupoBoit BOWHBI. DTy
BOIHY Ha3piBamu Bropoit OteuyecTBeHHOW BOMHOW, Tak kak xurean CepOuu ObUIM TPEACTABUTEISIMH
MIPaBOCIaBHOM PETUTUHU, TAKOH K€ KaKyr0 UCIIOBeA0BaIu noaaanueie Poccun. [1omqo0HBIM albTpyn3M BO3MOXKHO
HaWTH TOJIBKO B «MHUPE TOCYAPCTB», KOTOPBIM HECMOTPS Ha CX0KECTh C dKUBOTHBIM MUPOM JEHCTBYET B paMKax
yeaoBeuYecKoi Mopaiu [8, c. 69].

[losiBneHue napBUHU3MA (TEOPUU HBOJIIOLMK OPraHUYECKOTO MUpa) MOPOJNIIO HOIMBITKM MEXaHUYECKOIO
nepeHeceHus: OMOJIOTMYECKUX 3aKOHOMEPHOCTeH (MEKBHUIOBash W BHYTPUBUIOBas OOphOa 3a BBDKUBAHUE,
€CTECTBEHHBII 0TOOp, OMOJ0rnYecKas 3BOIIOLUS U JIp.) HAa COLUANIbHBIE POLIECCHI.

l'ocynmapcTBo, MO MHEHHIO MpPEACTaBUTENEW 3TOM TEOopuH, €CTh MPOH3BeAeHHE CHII Mpupoasl. OHO
oOpasyercs B X0Ji¢ MHOTOBEKOBOHW SBOJIIOLIMHU 4ejoBeka. Ho MMEHHO 4enoBek, Kak OMoconuanbHas CUCTeMa
OTIpe/IeTIsieT OCHOBHBIC TyTH PAa3BUTHUS TOCYJAPCTBEHHOTO OPraHU3Ma.

«OO0111ecTBEHHBIA OpraHu3M» - pabora (paniryzckoro cormosiora Pene Bopmca. Ero Tpyn mocssinex
M3Y4YEHHIO OOIIECTBA U FOCYAapCTBA KaK )KMUBOTO OpraHu3Ma. ABTOp MPOBOJUT CPAaBHEHHE MEXKIY OPraHU3MOM
U TOCYIapCTBOM, BBIABISIL OOIIME KadecTBa MEXIy HHMMH, Tak W pasnuunbeie. P. Bopmc paccmarpuBaer
aHaTOMHUI0O U (PU3MONOTHIO O0OIEecTBA M TOCydapcTBa. AHAIM3UPYIOTCA COCTaBHBIE 4YacTh U (opma
OOIIECTBEHHOTI' O TeJla, 00IIECTBEHHAs KJIETKA U pa3JInYHble COYETaHUS CaMUX KJIETOK. ABTOp MCCIEAYET OpraHsbl
U TKaHM B oOImIecTBe, OcBemaeT (DYHKIMM MUTaHUS W BOCIPOU3BEACHHUS OOIIECTBEHHOTO OpraHu3Ma T.e.
rocy/1apcTBa.

B tpyne Bopmca onuchiBaeTcs MPOUCXOXKJIEHHE U pa3BUTHE TOCYNApCTB, MpeIoKeHa Kiaccu(uKaus
oOmrecTB. 3aBepiaeT padboty Bopmca paccMoTpenue 00111ecCTBEHHBIX «00I€3HEM» U OOIIECTBEHHBIX «JIEKAPCTBY,
a TakXke CBOeOOpa3HOW «TMTMEeHb» OOIIecTBA. YUEHBIH HpeiiaraeT crnocod, KOTOPbIM MPOAIUT U yIyUIIUT
CYLIECTBOBaHME rocynapcTsa 1 oouiectBa. Kuura «OO01iecTBeHHbIN OpraHu3M» BBICOKO LIEHUTCS COLIMOJIOTaMH,
UCTOpPUKAMHU U Guiiocopamu.

VIMeHHO 3TOT TPyl OCHOBOIIOJIOKHHKA OPraHUYECKON TEOPUH TPOUCXOXKACHUS TOCYJapCTBA SIBISAETCS JUIs
Hac Haubosiee UHTEPECHBIM. ABTOD, YUUTBIBAs OMBIT NMPEIbIIYIIHNX JIET, B CBOEH paboTe 000CHOBBIBAET TEOPHUIO
C YYETOM T€X BO3PaKECHHI, KOTOPHIE BHICKA3bIBAIM MPEICTABUTEIN HAYyYHOU MHTEIUIMIeHIun B XIX — Havane
XX Beka B azapec I'. Criencepa. Pene Bopmc oOpariiaer Halle BHUMaHHE Ha sIBHBIE aCTIEKTHI )KU3HH B TOCYAapCTBE
MOJJIMHHO CXOKHE C JAESITeIbHOCThIO KJIETOK B opraHu3Me. Mbl BUIUM, YTO FOCYAapCTBO, €CIIM PacCMaTpUBATh
€ro Kak OpraHu3M, 3a00TUTHCSI O HOPMAJILHOM COCTOSIHUM CBOMX COCTaBHBIX yacTel. B cBOIO ouepenp Kaxblii
yjieH OOIIecTBa, SBJSASACH KIETKOW IENIOro OpraHu3Ma, 3aMHTEPECOBAH B TOM, YTOOBI 3TOT OpraHu3M ObLT B
COCTOSIHUHM 00€CIeUnTh ero 6e30MacHOCTh U KOM(OPTHOE CYIIECTBOBaHUE.

l'ocynapctBo, mo BopMmcy, MOXKHO cpaBHUBaTh C OPraHU3MOM, TaK KakK B TOCYAAapCTBE «KIJIETKH» T.C.
WHJMBUJIBI CBSI3aHbl PA3IMYHBIMU COIMAIBHBIMU M TPABOBHIMH HOpPMaMHU. 3aKOHBI, KOHTPOIHUPYIOLIUE
NesITeIbHOCTh UHUBUOB, COCTABIISIONINX KIJIETKU HBOTO CYILECTBA, CXOAHBI C OMOJOTUYECKUMH 3aKOHAMH,
OTIPEACIAIOIMMHU POJIb KaXa0ro opraHa B opranusme. Eme Orroct KoHT roBopun o ToMm, 4TO, CpaBHUBas
OMOJIOTMYECKHE SBJIEHUSI C OOIIECTBEHHBIMH, HE CTOUT OTOXKIECTBIATH UX, HO BHJAETh UX OJHOPOJHOCTH —
HeobOxomumo [9, ¢. 17].

MHorue ¢paHniry3ckre oOIIeCTBOBEIbI CTPEMUIIU COEAMHUTH TEOPHUIO JOTOBOPA U OPTaHUYECKYIO TEOPHIO,
9T0O0BI O0IIECTBO MHIMBUIOB B TOCYAAPCTBE MOXHO OBIJIO HAa3BaTh «I0TOBOPHBIM OPraHU3MOMY. DTO CBSI3aHO
MIPEK/IE BCErO TEM, YTO OCHOBOIIOJIOXKHUKHU TEOPUN OPraHUYECKOT0 MPOUCXOKIECHHUS FOCY1apcTBa U JOTOBOPHOM
TEOPUH CUUTAIN — JIMYHOCTh HE JOJDKHA MOAYMHATHCS OOIIECTBY, YEIOBEUECKOE CYIIECTBO, JaXe HaXOAiCh B
OpraHu3Me, SBIISETCS HE3aBUCHUMBIM.
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ABTOpBI OPTaHMYECKOW TEOPHH, OOpAIlalOT HAllle BHUMaHWE Ha TOT (DaKT, 4TO JIF0OOE OOIIEeCTBEHHOE
SIBIICHUE, KOTOPBIM TaK K€ SBJSETCS TOCYAApCTBO, COCTOUT M3 MHOXECTBA JKUBBIX COeIWHEHUH. B pomu 3THx
COEIMHEHHH BBICTYIAIOT UHIAUBU/IBI.

Lenoe u equHMIIA HE IPOTUBOIIOCTABIICHBI B OPraHU3Me KUBOTO CcyliecTBa. OHAKO B TOCYIapCTBE MOXKET
MPOM30MTH MNPOTHUBOMOCTABICHUE KIETKH C 1HensiM. Ho, kak oOpaiaer Hamie BHHUMaHHE aBTOp, STO
MPOTUBOCTOSIHUE BBIPAKAETCS TOJBKO C IMO3UIUU «TPAXKJaHUH — TPABUTEILCTBO». [IpoTHMBOMOCTaBICHUE
«4eJoBeK — OOIIeCTBO», 10 MHEHHI0 BopmMca HEBO3MOXKHO, TaK KaK 3TO MPOTUBOECTECTBEHHO AJIS KUBOTO
CYIIECTBA.

HccnenoBatens NpuBOAUT IpUMEp, CBA3AHHBIN ¢ oOecrneueHueM paboThl rocyJapcTBa 3a cueT paboThl
OTAENBHBIX KJIEeTOK. Tak, HarpuMep, MIaTeIbIIuK HAJIOTOB CBOMMHU B3HOCAMHU B Ka3HY 00€CIeUnBalOT paboTy
apMUU U MPABOOXPAHUTENILHBIX OPraHoB B CcTpaHe. Tak e Kak KjieTka cBoei paboToii B Tene obecrieunBaet
MOCTYIUICHWE B OpPraHW3M IOJIE3HBIX BEIIECTB. B CBOIO oyepenp, mamarsl (MapjaMeHT), KaKk MO3T OpraHu3Ma
oOpallaeT 3Ty CpeCTBa B MOJIb3Y CAMUX KJIETOK, oOecreunBasi X 6€30MacHOCTh — BHYTPEHHIOIO U BHEIIHIOIO.

Hu onuH 3akoH, MpOTHBOpEYAIIUii MHTEpECaM 4YICHOB OOIIeCTBA T.€. €ro KJeTKaM, He NMPOUIET uepes
napiaMeHT. ABTOp AOMycKaeT (haKkT MPUHATHS aHTUHAPOAHBIX TOCTAHOBJICHU IPABUTEILCTBA, OJTHAKO CUUTAET
3TO BPEMEHHOM MPOTUBOECTECTBEHHOM MEPOiA, KOTOPAst MOPHULIAETCS CAMUM OOIIIECTBOM U MOKET B ITOCIIEACTBUU
ObITh 0T™MeHeHa [10, c. 46-47].

Uto KacaeTcsi TUTHEHBI TOCYAAapCTBa, KOTOpas oOecmedynBaeT ero Oojee COoBeplIeHHYIO paboty, Pene
BopMmc mpuBOIMT mpumep perylupoBaHUS TPYAOBOTO 3aKOHOJaTenbcTBa BO DpaHnuu — 3amper Ha
MCTIOJIB30BaHUE TPYyJa HECOBEPIICHHOJIETHHX, & TAK)KE OTPaHUYEHUE YaCOB TPYJOBOTO JHA. PaboTast Ha U3HOC,
KJIETKU BUJAT ONACHOCTh TMOETTN U MOTYT JaTh cOO0il B IEATEIBHOCTH, YTO MOXKET IPUBECTH K THOETTN OpraHu3Ma.
Taxoke u paboune B TOCyapCcTBE HE JOJDKHBI BUIETh B MPABUTEILCTBE U paboTonarene tupana. Ecmu Oynyt
MPUHATH 3aKOHBI M MEPHI MO OOECIEUEHUI0 JOCTOWHBIX YCIOBUN TPyAa, TO MPOU3BOAUTEIHLHOCTh «KIIETOK)
BO3PACTET, UTO ABISIETCS O€3yCIOBHOM MOIB301 ISl TOCYAAPCTBA, OOIIECTBA U KaXI0TO WHIMBH/IA.

[ToMHMO CXOJICTB C UBBIM CYIIECTBOM, aBTOP TOBOPUT O TOM, YTO YEJIOBEKY MPUCYII STOU3M, UYTO HE
OTHOCHUTBCSI K KIJIETKaM JKHBOTHOTO. YEIOBEKy HE CTOUT PEryiIsipHO TOBTOPSTh, YTO OH paboTaeT Ha HEeuTo
00JIbIIIOE U IIeNI0e, TaK KaK ATO MPOTUBOPEUYUT €CTECTBEHHOW CYIIHOCTH udejoBeueckoil maymm. Kaxaplii uineHn
o0111ecTBa CTPEMUTCSI K COOCTBEHHOMY OJIAaromoJIy4Hio, OJTHAKO B paMKaxX TOTO, YTO OOIIECTBO, B KOTOPOM OH
KHUBET, TOXKe OyIeT npoiBeratb. Pene BopMc akiieHTUPYET BHUMaHKE Ha TO, YTO YEIOBEKY CJIETyeT MOCTOSHHO
HAIlOMUHATh, YTO BECh OPTaHU3M — TOCYIapCTBO pabOTaeT Ha ero Oiaro u moiye3y. Takas mocraHoBKa BOIpOCa
MO3BOJISIET YYBCTBOBATH ce0sl KiIeTKaM ropaszo Jyuiie. [Tomo0Hbie B3rspl Ha MPaBUIbHOE MTO3UIIMOHUPOBAHHUE
AJIEMEHTOB B CHCTEME TOCyJapCTBa MOKHO HalTH B Tpyaax Aptypa lllomenrayspa.

HccnenoBatens obpaliaer Hallle BHUMaHHE HA YEJIOBEYECKYIO KOOTMEPAIHIO U COTIEPHUYECTBO. B HUX MBI
BHJIUT, YTO B PaMKaxX OPTaHWMYECKON TEOPWUH KOHIICMIHS OOpHOBI KIETOK IPYT C JPYrOM HE BIMCHIBACTCS B
obmryto kaptuny. OnHako 3To 60pb0a, Mo MHEHHI0 BopMmca, HeceT rocyaapcTBy MOJb3y, TaKk Kak KOHKYPEHIIUs
BCET/Ia BEJIECT K MOBBIIICHUIO TIPOU3BOIUTEIHHOCTH. CBOE MHEHHE aBTOP MOATBEPKIAET, CChUIAICh HA MHEHUE
¢paHIy3ckux 3koHOMHCTOB [12, c. 96].

OO0s13aHHOCTBIO TOCYJAPCTBA, TPABUTENBCTBA, KAK MO3Ta TOCYIapCTBa, SIBIISIETCS IIPOCBEIICHUE «KIIETOKY,
a0kl UX AESITETFHOCTh IPOUCXOMIIA Ha MOJIB3Y TOCYIapCTBEHHON MAIIMHEL. DTO, B IIEPBYIO OYepe/b, KacaeTcs
MPOCBEMICHUS B 0071aCTH TPO(PECCHOHATTEHOM JAESITEIbHOCTH.

Bopwmc npu3Haer, 4To CymecTBYIOT CIydau, KOTJa YeIOBEUEeCKHUA STOM3M HapYIIAeT EATEIbHOCTh BCETO
opranuzMma. OHaKO, 3alUINas OPraHUYECKYI0 TEOPHIO, TOBOPHUT O TOM, YTO Ul OOY3JaHHS UYEIIOBEUECKOTO,
KJIETOYHOTO 3TrOM3Ma CYIIECTBYET pa3yM, «CBEPX-OpPraHHMYECKOE» CBOMCTBO 4YeJIOBEYECKOIO OpraHu3Ma T.e.
roCyJapcTBa.

CpaBHuBasi TOCYyIapCTBO C OpPraHU3MOM, aBTOP COBEPIIEHHO CIPAaBEAJIMBO OTMEYAET, YTO HE CTOUT
OTOXKJIECTBJIATH 3T MOHATHS. CXO0KECTh JIBYX IMOHATHH BapbUPYeTCS Ha YPOBHE HH3IIHMX CTYIEHEH pa3BUTHS
BBICIIIMX I[APCTB JKUBOU MpHpoabl. Tak, HampuMep, MapcTBO YeJIOBEKa — rOCyIapCcTBO, APCTBO >KUBOTHBIX U
pPacTeHHI CXOKH Ha PAHHUX 3Talax BO3HUKHOBEHHS. OJMHAKOBBIMH JIJISI HUX SBJISFOTCS BBICOKAs JMHAMMKA.
[To3nHee B CBOEM pa3BUTUHU KaKJ0€ W3 LAPCTB, OCOOCHHO TOCYAApCTBO M OOIECTBO HHIMBUAOB, OyneT
OTHIANATHCS OT MCXOAHOW o0mier momenu pasButus. Co BpeMeHeM OyaeT TpyJaHee HaWTH OOIIHE YepThI
roCy/lapcTBa U JKUBOTO CYIIECTBA, M0 MPUYUHE YCIOKHEHHUS CYIIHOCTH W TOTO W Aapyroro. Ho orpunaths mx
HCXOJHYIO CXOXKECTh — HEMPABOMEPHO.
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Hayka o rocygapcTBe sIBJISIETCS OHOM U3 CIOKHEHIINX T'YMAaHUTAPHBIX AUCHUILIMH. JTO CBA3aHO C TEM,
YTO IMO3HAHHUE 3TOTO CIIOKHEHINIEro COIMAIbHOTO, MOJUTUKO-DKOHOMHYECKOTO MHCTUTYTa HE MOXET OBITh
orpaHudeHa oaHo# teopueii [11, c. 59].

Jist 6osiee rryOOKOTro Mo3HaHUS CYITHOCTH TOCYJapcTBa HEOOXOAMMO MPUMEHNUTh KOMIUIEKCHBIM METO/.

Ecny roBopuTh 0 posin U MeCTE OPraHMYECKOM TEOPUHM TOCYNapcTBa CIEAYeT OTMETHUTh, YTO UK €€
MOMYJSIPHOCTH OTHOCUTBCA K KOoHIYy XIX — nHawamy XX Beka. DTOT mHepuoj cam 1O cebe sBIseTCS
SBOJIIOLIMOHHBIM JJII MHOTMX OTpacieil M HalpaBICHUM B HAyKe — TEXHHYECKOM M T'yMaHHTapHOU.
CoBpeMEHHUKH 3TOH TEOPUM NPUHSIIM €€ JOCTaTOYHO IOJOXKHUTEIbHO, COTJACUBIINCH C SBHBIM CXOICTBOM
MHOTHX MHCTUTYTOB U OPTaHOB I'OCYJapCTBa € YaCTAMM KUBOT'O OPraHU3MA.

OnHako BO3pOCHIMI MHTEpPEC HAYYHOTrO cOooOIIecTBa K paboTaM SKOHOMHUCTOB, CHU3WJ IMOIYJISPHOCTD
opraHuueckoi reopun. Ho HecMOTpst Ha TO, 4TO OpraHuYecKasi TEOpHsl FOCYAAPCTBA U IIpaBa UMEET JOCTaTOYHO
O0OBEKTHUBHBIE CITa0bIe CTOPOHBI HE CTOMT MCKIIIOYATh €€ CHIIBHBIE JOBOJIBI O CXOXKECTH OHATHH «TrOCYIapCTBOY
U «opranusm». Tak jxe He CTOUT HEeJIOOLIEHUBATh €€ POJIb B COBOKYIMHOCTH PadOT O CYLTHOCTH rOCy1apcTBa, TaK
KaK KaXk/1asi TEOpUs CTApaeTCsi OObSICHUTD CYTh SIBJIEHUSI C KOHKPETHOM CTOPOHBI, a UCCIIEI0BATENN, CHHTE3UPYS
IIOJTyYEeHHbIE JaHHbIE, BBIBOAAT HanOoJee o01ue MpeICTaBICHHsI O CYIIHOCTH IOCy1apCTBa.

Takoe mpezacraBieHne 0 TOCYAAPCTBE C MEPBOTO B3TJIS/Ia MOXKET MOKA3aThCs HEOOBIYHBIM M B KaKOH-TO
CTENEHHU HEHay4yHbIM. OIHAKO B OPraHMYECKON TEOPUH €CTh CYLIECTBEHHOE PAllMOHAIBHOE 3€PHO, K KOTOPOMY
00IIIECTBOBEIUECKOIM HAayKe MPUIETCS BO3BpAaTUThCA. Y TBepxkaeHus Crnencepa, Bopmca u Ilpeiica, o ToM, uTo
TEOpUsl TOCYAAapCTBAa CTAaHET HAYYHOM JIMIIb IIPU YCJIOBUU BOCIPUATHA €€ METOJNOJIOTMM W IOHATHH
€CTECTBCHHBIX HayK (OMOJIOTHH, €CTECTBO3HAHUE | T.J.) HE JIMIIIEHO 0OBEKTUBHOTO CMBICIIA.

Bonpoc o mecte u posn Kaxa0il TeOpuu NPOMCXOXKIEHUS TOCyAapcTBa, IpaBa M oO0IIecTBa Tpedyer
OTMETUTH, YTO B PA3JIMYHbIE UJEU U MPEANIOI0KEHHS O CYITHOCTH OOIIECTBEHHBIX SBJIEHUM 3aBUCAT OT AIIOXU U
JMYHOCTH UccienoBaTenell. HeBo3MOXHO BBIOpaTh KaKyro-1M00 OJHY TEOPUIO U OOBSACHATH IPOTUBOPEUHBBIC
CUTYalluu, PYKOBOJCTBYSCh UCKJIIOUUTENIBHO €l OfHOU. ['ocynapcTBO OBLIO POXKAEHO M3-32 CKONMBILUXCS B
o0111ecTBe MHAMBUIOB IPOTUBOPEUMiA. ['ocy1apcTBO MpU3BaHO pemaTh 00IIEeCTBEHHO BaKHbIE 3a1a4uu. [loaTomy
HEYJIMBUTEIBHO, YTO €r0 MHOTOIpPaHHAas CYITHOCTh TPeOyeT pa3HbIX TEOPUM U MOJIXO0B JIJIsl TOHUMAaHUS.

Opranudeckas T€Opusi NPOMCXOKIEHUS TOCYAapCTBAa HMMEET MHOXKECTBO CHJIBHBIX CTOPOH, TakK Kak
COLIMAJIbHBIE 3aKOHBI, [0 KOTOPHIM >KHUBET OOLIECTBO, IPOUCXOIAT U3 €CTECTBEHHBIX 3aKOHOB.

YenoBeK CTaHOBHUTCS CYIIECTBOM COLMAJIbHBIM, SBJSISICH OMOJIOTMYECKH CPOPMUPOBAHHON JTUMYHOCTHIO,
oOnanaroieit Bojiel ¥ pazyMoM. JIMUHOCTH SIBIISIOTCS COCTaBHBIMU YacTAMHU OOIIECTBA U rocyaapcTBa. B cBs3u
C 3TUM OYEBMJHO, YTO MCUYE3HOBEHHE UEJIOBEKA KaK OMOJIOTMYECKOTr0 BHJIa OJTHOBPEMEHHO IMOBIJICUET IrMlenb U
oOmecTBa, u rocynapcrea. CrieoBaTebHO, B 00IIECTBEHHON KU3HU HEOOXO0IMMa TapMOHHUS €CTECTBEHHBIX U
COLIMAJIbHBIX 3aKOHOB YEJIOBEYECKOTO Pa3BUTHS.

Opranuydeckasi TeOpys OUE€Hb YETKO BBOJUT B MOHATHE 00 OOIIECTBE U TOCYIapPCTBE CUCTEMHBIN MPU3HAK.
BoJIbIIIMHCTBO CTOPOHHUKOB TEOPUHU CUMTAET, YTO TOCYAAPCTBO MPEICTABIISAET COOON CHCTEMY, COCTOSILYIO U3
B3aMMO/JICHCTBYIONINX 3JIEMEHTOB.

Oprannyeckoit Teopueit JokasbiBaeTcs 1 hepeHnuays 1 MHTerpanus rocy1apcTBeHHoN Ku3Hu. O THIM
U3 IJIaBHBIX €€ IMOJIOKEHUH SBJISeTCs TO, UTO pasfelieHre Tpyaa BeleT K AuddepeHunanuu odmectsa (Axam
Cwmut). MHTerpanus o0beUHSIET JII0Je B rocy1apcTBe, MOCPEACTBOM KOTOPOTO OHH MOTYT Y/IOBJIETBOPATH U
3alUIIATh CBOM KOJIJIEKTUBHBIE U MHIUBUIyaJIbHBIE HHTEPECHI.

Ha ceronusmHuii 1eHb opraHnyeckasi TEOpUs He MOJIb3yeTCsl 00JIBIION MOMYISIPHOCTHIO, OTHAKO 3aHUMAET
JlaJIeKo HE MOCJEeAHEe MECTO B YHUCIE JAPYTUX TEOpUH, OOBACHAIOIIMX CYIIHOCTh MOHSTHH «0O0IIECTBO» M
«rOCYAApCTBO.
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YK 347
Hartypsu C.P.
Acnupasr
HerocyaapcTBeHHOE 00pa30BaTEIbHOE YACTHOE YUPEXKIEHUE BBICILIEI0 00pa30BaHUs
MocKkoBCKuil (PMHAHCOBO-TIPOMBINUICHHBIA YHUBEpCUTET «CHHEPTUS»

HNOHATUE U MPU3HAKHA NPEIITPUHUMATEJbCKOM JEATEJBHOCTH:
JOKTPUHA U ITPAKTHUKA

Paccmampusaromes nonsimue u npusHaKu NPpeonpUHUMAmMenbCKol 0esimeIbHOCMU 8 mpyoax npasosedos.
Ananuzupyemcs oelicmsyroujee 3aKOH00AmMelbCmeao 8 cihepe npeonpUHUMAMENbCKOU 0essmenibHOCHU.

Knrouesvie cnosa: npeonpunumamensckas oessmenbHoCmy, NPeOnPUHUMAMENbCMEO, 2PAHCOAHCKOe NPABo,
npeonpuHuMamensckoe npaso.

I'paxxnanckum konekcom Poccuiickoit denepanuu B CT. 2 YCTAHOBJIEHO, YTO MPEANPUHUMATEIIbCKAS
JEATEIIBHOCTh 3TO CaMOCTOATENIbHASA, OCYIIECTBJISIEMass Ha CBOM PHUCK AEATEIBHOCTb, HAIpaBJCHHAs Ha
CHUCTEMAaTUYECKOE TOTy4yeHUe MPUObLIN OT MOJIb30BAHUS UMYIIECTBOM, IIPOJAXKH TOBAPOB, BHIMOIHEHUS padoT
WM OKa3aHUs YCIYT JIMIAMH, 3aPErUCTPUPOBAHHBIMU B 3TOM KA4y€CTBE B YCTAHOBJIICHHOM 3aKOHOM MOPSJIKE.
Hekotopsie aBTOpBI HaxoIAT JIErajlbHOE OMNPEIECICHUE MPEAINPUHUMATEIBCKON ACSITEIbHOCTH HEMOJHBIM U
MpeAJIaraoT IOMOJIHUTh €r0 TaKUMH Ipu3Hakamu Kak: 1. [Ipodeccrnonanusm aesTenbHOCTH, MOATBEPKIaeMbIH
OUIUIOMOM 00 OKOHYaHMHM Y4eOHOTo 3aBeleHus JTuO0 chaued KBalu(UIMPOBAHHBIX 3k3aMeHOB. [lomMumo
JOCTHKEHHST OMPENIETICHHOTO BO3pacTa 3aHSTHE MPEANPUHUMATEIIBCKOM JAESITEIIbHOCThIO TpeOyeT Haluyus
OTpENECNICHHBIX HABBIKOB  MpodeccHoHANbHON moArotoBku. 2. CamocTosiTenpHas HMMYIIECTBEHHAS
OTBETCTBEHHOCTh mpennpuHumareneil. 3. HoBaropckuil xapakrep [1]. BxiroueHue B KauecTBe IpH3HAKa
MPEeNNPUHIUMATETBCKON JeATeTbHOCTH «IpodeCCHOHATN3Ma» KPUTUKyeTcs B HaydHou cpeme. Tak, A.l.
JlemueBa cuMTaeT, 4YTO HEBO3MOXXHO COTJIACHTBCS C CYXKJIEHHEM O TOM, YTO OM3HECMEH HEMpPEeMEHHO 00s3aH
SABIATHCA MPO(ECCHOHATIOM, TaK KaK 3TOT KPUTEPHI HE UMEET IPUINIECKON 3HAYUMOCTH [8].

Mgl pasnensieM TMO3UIMI0 JAHHOTO IMPABOBENA, MOCKOJBKY MPO(ECCHOHATN3M SBISIETCS JTUYHOCTHBIM
KaueCTBOM JIsl KOTOPOTO HE MPEAYCMOTPEHO IOPUANUECKUX KPUTEPUEB OLIEHKH, a YCTAaHOBJICHHUE TPeOOBaHHI O
HaJMYUH JJOKYMEHTA O CIEeIHAIIbHOM 00pa30BaHUM MPUMEHUTEIHHO KO BCEM MPEANPUHUMATENSIM CO3/IaCT IS
MHOTUX W3 HHX JIOTIOJHHUTENbHbIE Oapbepbl M HAHECET CYIIECTBEHHBIH Bpeld Ppa3BUTHIO Majoro
npeAnpuHuUMaTenbcTBa. KpoMe Toro, st KaKa0ro BUaa NpepUuHUMATEIbCKON JeITETbHOCTH TPEOyeTCsl CBOM
Ha0Op KOMIMETEHUUH MpearnpUHUMATENS, KOTOPhIH 3aBUCUT OT CJIOXKHOCTU OCYIIECTBICHHUS YKOHOMUYECKOM
nesTebHOCTH. Kak M3BECTHO, CYIIECTBYET MHOKECTBO YCIEUIHBIX MpEeANpUHUMATENCH, HEe 00JIaIarolmx
npodecCHOHANPHBIME ~ 3HAHUSMH B OOJIACTH  MPEANPUHUMATENBCKONW  JESITeTbHOCTA. 3aKOHOJATeNb
dbopMmynupyeT MOHATHE MPEANPUHUMATEIIBCKON AEATENHPHOCTH 4epe3 psja e€ MpU3HaKoB, Takux Kak [2]: 1.
CamocTrosiTeNnbHBIM  XapakTep MNPEeAIPUHUMATENbCKON  JesTeabHOCTH. [IpU3Hak  camMoCTOATETbHOCTH
MPEINPUHUMATEIBCKON NEATeIbHOCTH MpenonpeaeneH nonoxennssmu Koucrutynuuu Poccutickoit @enepannu,
I'paxnanckuit Komekc Poccuiickoit ®@eneparuu. CaMOCTOSTENBHOCTh OIpeNeseT CBOOOAY ACHCTBHIA
NpEeINPUHUMATENS, KOTOpass HE MPOCTO MPEIOCTABIAETCS TOCYIapCTBOM, HO M TapaHTUPYETCS 3alpeToM Ha
HE3aKOHHOE BMEIIATEIbCTBO OCYJaPCTBEHHBIX OPraHOB B IPEANPUHUMATENBCKYIO AESTENbHOCTD Ipaxkaas [ 10].
2. [TpeanpuHuMaTenbckas AEITEIbHOCTh — 3TO AEATEIbHOCTh, OCYIIECTBIISIEMAasi HA CBOM PHUCK.

Tak, E. I1. I'youn u II. I'. JlaxHO mojaraioT, 4To NpeIlpUHUMATEIbCKHUI PUCK — 3TO BO3MOYKHOCTh
BO3HUKHOBEHHsI YOBITKOB OT TNPEANPUHUMATEIHCKONW EATeTbHOCTH W3-3a HaApYIIEHUS KOHTpareHTaMu
MpEeINPUHUMATENST CBOUX O0S3aTENbCTB WM M3MEHEHUS YCIOBHM ATOW AEATETHbHOCTH MO HE 3aBUCSIIUM OT
MpEeANPUHUMATENST OOCTOSTENHCTBAM, B TOM YHCJIE PUCK HEMOJYyYEHUs OXHIaeMbIX 10Xx0A0B. Kpome Toro,
MpeaNpPUHIMATEh OTBEYAET IO 0053aTELCTBAM BCEM CBOMM HMYIIIECTBOM, KPOME HCKITFOUEHHOTO 3aKOHOM, YTO
OTJIMYaeT €ro PHUCK OT APYTUX CYOBEKTOB, 3a/J€HCTBOBAHHBIX B HKOHOMHUKE, HampuMmep, paOOTHHUKOB IO
TPYJOBOMY JIOTOBOPY, KOTOpPBIE 1O OOIIeMy MpaBHITy HECYT OTBETCTBEHHOCTh B paMKax CpeaHel 3apaOoTHOI
matel [16]. 3. HampaBieHHOCTh HAa cHCTEMaTHYeCKOe ToJTydeHue mpuobuti. PaccMarpruBaeMblii MpU3HAK UMEET
3HAYEHUE MPHU OINPEACICHUH IOPUIAYECKON OTBETCTBEHHOCTH, KOTOPYIO MOXKET HECTH WHIAWBUAYaJIbHBIN
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MpeANpUHUMATENb, YTO MOATBEpKAaeTcs cyneoHoi npaktukon [11]. Tak, [ToctanoBnennem denepaibHOTO
apOuTpaxxHoro cyaa MockoBckoro okpyra ot 14.12.2004 Ne KA— A41/11545-04 ycranoneno [6]: «HecmoTps
Ha TO 4TO CyJeOHas MpakTUKa 1o npuMeHeHuro ct. 117 Hanorosoro koaekca Poccuiickoit denepariuu npsiMo He
JIa€T TOJIKOBAHHUS MOHITHIO «CUCTEMATUYHOCTDH) JI€ATEIbHOCTH, OHA KOCBEHHO yKa3bIBa€T Ha TO, YTO Pa30Bas
caenka (IycTb W HampaBlieHHAas Ha W3BJICYCHHE NPUOBLIN) HE MOXET OBITh OCHOBAHHMEM [UJISl MPUMEHEHUs
YCTAaHOBJIEHHOW €l OTBETCTBEHHOCTH». (OTCYTCTBHE JIETAJbHOTO OIPEIEIECHHUS] CHUCTEMaTUYHOCTH B
IPAXKJAHCKOM  3aKOHOJATENIbCTBE IOCIYXWJIO OCHOBAaHMEM BO3HUKHOBEHHMS CIIOpa BOKPYT  3TOr0
KBAUTH(DUIIUPYIOIETO MPU3HAKA MPEAIPUHAMATENbCKON esTenbHOCTH. Tak, O. M. OneliHuK nmpeiaraet CyauTh
0 CUCTEeMAaTUYHOCTH MOIY4YEeHUsI TPUOBLIH MO JI0JIe I0XOA0B OT OINPE/IeICHHOI0 BUAA ACSITEILHOCTU B CTPYKTYpE
n0X070B ganHoro una [ 14, 15]: «Bonpoc 06 ontuMansHoil nudpe, 06pa3yromeil CHCTeMaTHYHOCTh MOTYYSHHS
npuObLIA, MOKET OOCYXKIAThCsl HA OCHOBE TOT0, YTO B HEKOTOPHIX HOPMATHUBHBIX aKTaX OCHOBHBIM BHJIOM
NEeSITEIbHOCTH MPU3HAIOTCA T€ JEHCTBUS U ONEpaLUu, J0X0 OT KOTOPHIX COCTABJIAET 00Jiee MOJOBUHBI J0X01a
JAHHOTO CyOBEKTa.

[To muenuto C. D. JKHIMHCKOTO, TP YCTAHOBJICHUH MPU3HAKA CUCTEMAaTHYHOCTH HEOOXOAMMO OIICHUBATh
«BCIO COBOKYIHOCTHh (DaKTHUECKUX OOCTOSATENBCTB [9]: 0OBEKT M 00BbEM COOTBETCTBYIOLIEH NEATEIBHOCTH,
pa3Mep IMOJIy4eHHOH MPUObUIM U LIETU €€ TpaThl (BKIAABIBAIOTCA JIU CPEJICTBA B MOAJIEP)KAHUE U PACIIUPEHUE
MPeANPUHUMATEIHCKOTO Jella WM PacXoayITCs HAIUYHOE, ceMeiiHoe nmoTpedienne)». B jaHHOM Bompoce MBI
noanepxuBaem Muenue V. B. EpioBoii u npearaemM 3aKkoHOJIATENI0 paCCMOTPETh BO3MOKHOCTD JI00aBUThH B
ct. 2 I'paxnanckuii Kogmexc Poccuiickoit @enepanuu ab3any B crienytomei penakuuu [2]: «llon
CUCTEMATUYECKUM H3BJICUEHUEM NPUOBLIM B paMKax HACTOSALIEH CTaTbU MOHUMAETCSI COBEPILEHUE JULIOM HE
MeHee JIBYX CHENIOK B T'0Jl Ha CYMMY 10 COBOKYITHOCTH CJI€JIOK PaBHYIO JTUOO MPEBHIIIAIOIIYI0 MUHUMAIbHBIH
pasMep omnartel Tpyna». 4. IlpennpuHumarenbckas A€ATENbHOCTh — 3TO JAEATEIbHOCTb, CBSI3aHHAs C
MOJIb30BAHUEM UMYIIECTBOM, IIPOAaKel TOBApOB, BBHIIIOJHEHUEM PadOT WK okazaHueM ycayr [15]. Henb3s e
COIVIACUTBCA C MHEHMEM psJa aBTOPOB, YTBEPXKAAOIIMX, YTO ATOT NPU3HAK MPEeIIPUHUMATEIbCKON
JeSTeNbHOCTH C(HOPMYIHPOBAH TPAXKIAHCKUM 3aKOHOJATENIbCTBOM BeChbMa HEYAayHO, MOCKOJBKY CIIOCOOBI
MOJIy4YEHHUsl J10X0Ja OT MpPEeANPUHUMATENbCKON JEATEIbHOCTH HE OTrpaHMYMBAIOTCA INEpeyrClIeHHbIMH. Tak,
W3BJICYCHHE MPUOBLIH BO3MOXKHO, HAIPHUMEp, C TIOMOIIBIO MOTYYSHHsI TUBUEHIOB M0 aKIUsIM, y4acTHs B J0Je
o011ecTBa ¢ OrpaHMYEHHON OTBETCTBEHHOCTHIO, IIEpejaun UMYyIIecTBa B apeHay. i ycTpaHeHus: yKa3aHHOTO
HEJIOCTaTKa MPABOBOI'O PEryJMPOBaHUS MPEAIPUHUMATEIBCKON JIEATEIbHOCTH PEKOMEHAYEM 3aKOHOJATENI0
CHEJIaTh JTaHHBIN MEepEYeHb OTKPBITHIM. 5. JIeraau30BaHHBIA XapakTep MPEIIPUHUMATEIBCKON JEATEIbHOCTH.
PaccmaTpurBaemMblil MprU3HAK IO MHEHUIO HEKOTOPBIX YUCHBIX SBIsIeTCS (PaKyIbTaTUBHBIM U HE MOXKET SBIISIETCS
JOCTATOYHBIM JIJISl KBTM(PUKAIIMH IEITEIbHOCTH B KAU€CTBE MPETPUHUMATETHCKOM.

Tak, M.A. Knenuukuii paccyxnaer: «xots crT. 2 I'paxxnanckoro Kopexca Poccuiickoit ®denepanuu
YKa3bIBa€T Ha FOCYIapCTBEHHYIO PETUCTPALIMIO KaK Ha MPU3HAK MPEIPUHUMATEIbCKON NeSTEIbHOCTH, OHAKO,
MIPU3HAK TOT HE SBJISETCS CYIIECTBEHHBIM, HE3aKOHHAS MPEANPUHIMATENHCKAS e TEIHHOCTh BO3MOXKHA U 63
peructpauun». Muenue M.A. Knenuikoro, cyas mo BceMy, OCHOBAaHO Ha HMCKJIIOYEHWH JAHHOTO IPHU3HAKa
3aKOHOAATeNeM B cocTaBax: YrojoBHbiX (cT. 171 VYromoBHoro koaekca Poccuiickoit ®enmeparuu [3]),
agmuHucTpaTuBHBIX (cT. 14.1 Konmekca Poccuiickoit denepariu 06 aAIMHHUCTPATUBHBIX MTPABOHAPYIIEHUSIX OT
30.12.2001 Ne 195-®3) [5] u HamoroBbix mnpaBoHapymeHuil (cr. 116 «HamoroBoro koxmekca Poccuiickoit
@enepaun» ot 31.07.1998 Ne 146-®d3 [4] (manee — HamoroBoro koxaekca Poccuiickoit ®enepauun)),
yCTaHABIUBAIOIIUX OTBETCTBEHHOCTh 3a OCYIIECTBIICHHWE MPEANPUHUMATENBCKON JedaTenbHOCTH — 0e3
rocyaapctBeHHOU peructparuu [17]. K coxxanenuto, B cyneOHOM MPaKTUKE BCTPEYAIOTCS CIy4ad, KOT/a CYI
OTHOCHUT JIEATENIbHOCTh K MPEAINPUHUMATEIBCKON TOJBKO MO OCHOBAHUIO PETUCTPALIMU TPakIaHUHA B KAUYECTBE
MHAUBUAYaJIIbHOTO mnpennpunuMarens. Hampumep, nemo Ne 33-1201/2012, paspemennoe 10.02.2012
Upkyrckum obnacTHeIM cyaoM [7]. Bce ocTanbHble TpHU3HAKKA TPEANPUHUMATENBCKON N1EeATeIbHOCTH,
3adukcupoBanHbie B cT. 2 ['K, B ropuanueckoit iuteparype uMeHytoTcs o0a3aTenbHbIMU. [Ipu 0TCYyTCTBUM XOTS
OBl OJTHOTO TAKOT'O MPHU3HAKA EATEIHHOCTD JINIIA HE OYAET SABIATHCS MPEINTPHHUMATEIHCKOM.

Jlo npunatus [locranosnenus [Inenyma Bepxosroro Cyna Poccniickoit @enepannn ot 28.06.2012 Ne 17
«O pacCMOTpEHHH CYJAaMH IPKIAHCKUX JIeJ TI0 CIIopaM O 3alluTe MpaB MOTpeOuTeNei» BOMPOC BO3MOKHOCTH
npumenenus 3akoHa P® ot 07.02.1992 Ne 2300-1 «O 3amute npaB norpedurenei» (nanee — 3akon «O 3amure
MpaB MOTpeOUTENEeH»), €CIIU AeITeTbHOCTD JUIa (AaKTUYECKH SBISETCS MPEIIPUHUMATEIHCKOW, OJJHAKO Y HETO
OTCYTCTBYET PErUCTpALMs B KAUECTBE MHAMBUAYAJIbHOIO MPEAPUHUMATENS OCTABAIICA OTKPBITHIM M pelIaICs
no ycmorpenuto cyna [18]. CornacHo m. 12 JaHHOTO TMOCTAaHOBJICHMS: «UCXOAs W3 cmbichna 1. 4 cr. 23
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I'paxxnanckoro Kopekca Poccuiickoit ®enepanuu rpaxaaHUH, OCYIIECTBISIONIMN MPEATPUHUMATEIbCKYIO
JeSATeIbHOCTh 0€3 00pa30BaHMs IOPUIMYECKOTO JIUIA B HApyLIEeHHE TpeOOBaHU, YCTAaHOBICHHBIX I1. | JaHHOU
CT., HE BIIPABE€ CChUIATHCA B OTHOILIECHHWH 3aKJIFOUEHHBIX UM IMPU 3TOM CJIEJIOK Ha TO, YTO OH HE SIBIISIETCS
npeanpuHuMareneM. K takuMm crenkam cyq NpUMEHSET 3aKOHOAATENbCTBO O 3alUTE MpaB MOTPEOHTENCH».
[Tnenym gan pacumpuTeIbHOE TOJKOBAHHE, paclIpocTpanuB chepy neictus 1. 4 ct. 23 ['paxaanckoro Komekca
Poccuiickoit @enepanuu Ha 3akoH «O 3amure npas norpeduteneii». Kpome Toro, oH UCKIOYMI YCMOTPEHUE
Cyla, 4TO MPOTUBOPEUYUT AMCIIO3UTHBHOMY XapakTepy HOPMBbI, HO BHOCUT OCHOBBI JJIi €IUHOOOPa3HOIo
npuMeHeHus 3akoHa «O 3amuTe mpas moTpeduTeneii» B COOTBETCTBYIONMX ciydasx [19].

B nannom ciydae Ilnenym BepxosHoro Cyna Poccuiickoit @enepanyu Hapylmuia TPUHLIKN pa3aeieHus
BIacTe, 3akperuieHHbli B KoHctutynuu Poccuiickoit @eneparnuu, MOCKOIbKY (DaKTHUECKH CO37aT HOBYIO
HOpMY IIpaBa, U3MEHUB €€ TUCIIO3UTUBHBIA XapaKTEp Ha UMIIEPATUBHBIN. /{151 ycTpaHeHUs JaHHOTO HapyLIEHUs
ClIelyeT OTMEHUTh TAKOE ITIOCTAHOBJIEHUE B COOTBETCTBYIOIEH yacTU. B 11e510M ciieryer caenarb BbIBOA O TOM,
YTO MPUMEHHUTEIBHO K OHATHUIO U IPU3HAKAM MPEAIPUHUMATENBCKON AESITEIbHOCTH ITPABOBOE PErYJIUPOBAHUE
XapaKTepU3yeTcs HEKOTOPOM «pa3MbITOCTBIOY», a CyAeOHas MpakTHUKa — OTCYTCTBUEM EAMHOIO IOJXO0Ja B
pa3pelieHun OTAENIbHBIX BOIIPOCOB, CBSI3AHHBIX C IMPU3HAHUEM TOM WM HMHOM JEATEIbHOCTH B KAaueCTBE
MIPEANPUHUMATEIBCKOM.
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CREATIVITY PHILOSOPHY IN THE CONSCIOUSNESS IMPERSONAL THEORY

Abstract: The article covers several problems: philosophical understanding of a creativity problem in
human’s consciousness different states (wakefulness, sleeping, consciousness changed states, consciousness
deviant states, different types of a trance, etc.). An attempt to explain the creativity phenomena by the universe
modern polarization theory, the hyperbolic field concept, quantum physics, the universe multidimensional
theory, the string theory, artificial intelligence and anthropo-space gnosis and also by the complex variable
mathematical theories and the centaur theories is made. The synthetic approach to the reality understanding is
reasoned. The forecast of possible ways of development of humanity in case of acceptance of this or that
coordinated position based on the reality ontological and semantic structure is made. Such prospects as trans-
humanism, the classical biological approach, consciousness independence, and field and ray forms of matter
are examined.

Key words: the universe polarization theory, quantum physics, the universe multidimensional theory, the
string theory, anthropo-space gnosis, trans-humanism, the reality ontological and semantic structure, the
complex variable theory and the centaur theory.

A talent reaches the goal that no one can reach;
A genius reaches the goal that no one can see. (Arthur Schopenhauer)

Creativity is one of the most mysterious phenomena in a human’s life. The paper makes an attempt to reveal
the mystery, and namely to examine the highest (philosophical) level of understanding of the phenomenon from
the point of view of the inter-disciplinary system approach. We offer to examine the creativity main problem (as
we see it) which is the creativity type. It is not a secret that the creativity can be both constructive and destructive
(both for the society and an individual). The research hypothesis is the assumption that comprehensive studying
of the phenomenon can reveal its rational explanation mechanism although the irrational component is still of
importance which cannot be ignored. The topicality of this philosophical understanding of the creativity problem
can be easily proved by the speech of the President of the RF Mr. V.V. Putin at the Festival of Youth and Students
on October 21st 2017 [1] in which he suggested three postulates: “...1 would like to start with a very simple thing:
1. These grand creative plans, if they are not in the sphere of a fundamental science, are to be applied. They are
to be workable in terms of not only tomorrow or the next day, but also in terms of the current day...; 2. Education
is the key point...; It is mastering of Soft-Skills...; The second point is skill development: communication skills,
ability to control your emotions and work in a team...; 3. The third point is very important to all of us irrespective
of what we do or will do in the future. Do you know what it is? It is a moral and ethical component of any
business! ...; ...When we do something, I repeat, we must never forget about the moral and ethical basis of our
business. All we do is to be to people’s good, is to strengthen a person, but not to destroy him” [1]. The leader of
the Big Russian World oriented the young generation to their future creativity which is to be for the benefit of
people,

education and peace all over the world. Thus, the topicality of the task is doubtless: creativity which moves
up (constructive) and down (destructive) will lead the individual and his environment. Our book [2], which was
noted in the DPR, Germany, and Russia [3] in 2017, covers the moral and ethical aspect. The portal “Business
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Donbass” published reportage about it [4]. All which is new is known to be the well forgotten old. We have not
been the first to discuss creativity from this viewpoint. The author of the fundamental paper [5] following the
ideas of another outstanding Russian philosopher [6] makes an attempt to justify human’s creativity for the benefit
of the mankind and evolution. There is one question to answer: what does the benefit mean and why does the
good have to make excuses all the time? How can we measure the benefit? Is it possible to do? The questions are
not rhetorical at all. Mr. Nikolay Berdyaev criticizes the traditional morality of the Christian world which he
thinks is not creative [7]. He suggests an argument that all which is new comes to the world as nonsense and
leaves it as a dogma. It is the dogmatic traditional Christian morality which doesn’t give the way to the creativity.
On the other hand the book makes Mr. Berdyaev’s dream a reality: “The new philosophy dream is to become a
scientific one. Nobody of recognized philosophers doubts the correctness and legality of the desire to by all means
turn philosophy into a scientific discipline [8]”. In this paper we leave aside the discussion on dynamics of
development of the religious world outlook of the system “The Old Testament - The New Testament- the Latest
Testament” as it is a separate thing to discuss [9]. The creativity is known to be examined not only as a process
of creation of something new, but also as the process taking place under the interaction of a person (or human’s
inner world) and the reality (what it means is still under discussion). That is why the concept of creativity is the
linking component in the system “an individual- consciousness- the nature”. We will examine the concept within
the system. Changes take place not only in the reality but also in the individual. We will use the system dialectic
approach in the paper. It is a separate question what the reality is. There is a question raised in the philosophical
paradigm of the universal monism: “Are you aware of the space?” [10] We think the reality is a multidimensional
hierarchic structure with the following gradation (bottom up): 1) noise, 2) data (which can be measured), 3)
information (classified data), 4) knowledge (data and laws of the data functioning), 5) wisdom (reflection of the
Absolute or the Truth, or God in religious coordinates), 6) Absolute (God, the Truth) [11]. Thus, the creativity
is a result of the interaction of the subject and the object through a mysterious subject which is consciousness.
The concept linguistic analysis leads to the following analogy: consonance (a joint sound), cooperation (joint
work), and consciousness (joint knowledge). So, it is producing of the joint knowledge through the creativity.
Let us examine the concept of the creativity in the light of consciousness modern theories. The range is from a
consciousness cognitive and symbolic analysis [12] to the consciousness impersonal theory [13]. We like the
approach of the author of [12]: “Philosophy differs from other spheres of human culture by the fact that it allows
speaking about the outrageous things and covering the problems which other disciplines will never examine”.
We will try to follow the lofty idea in our research. Like the author [12] we understand that the way we have
chosen is not easy at all. “That is why I am trying to examine the issues though it is clear to me that my position
is vulnerable” [12]. The oriental ethical gnosis recommends keeping the consciousness open, so does the
consciousness modern theory: “The fauna demonstrates a huge variety of the forms of perception and feeling
which have not been known to us before. Even though the human does not have many of them, their existence is
possible in principle. The fact that modern science does not understand the way they are organized and function
does not discredit them and is not the reason to reject them” [12]. We will try to expand the sphere of scientific
understanding of the phenomenon. Mr. N. Tinbergen says [12]: “This so-called extrasensory (supersensory)
perception is an unclear phenomenon because of many reasons and, first of all, because of a vague terminology.
If a sense organ is defined as something which delivers information about the environment to an animal, there is
no supersensory perception at all. On the other hand, if the term is applied to some unknown processes, we should
say about wide spread of the extrasensory perception among living beings. In fact the echolocation night bats
have, fish lateral line functions and the way electric fish find their prey are based on the processes we did not
know about and thus were supersensory 25 years ago” [12]. “The world human comes across in his everyday
life is known to be the world of average dimensions. The human’s sense organs are consequently adapted to
perception of these very ranges. Thus, he sees within the interval between ultra-violet and ultra-red radiation.
Bees, for example, have their ability to percept in the

ultraviolet range (that is why the human and the bee see a flower differently). This allows them finding
nectar easily. But they are unable to distinguish between a red and a black flower” [12]. We have already
reasoned the human’s creativity hypothesis [4] the key message of which is that the human is an antenna with its
nerve centres (plexus in oriental philosophy) oriented to the nature. It exchanges information with the space data
base (in scientific terminology) or God (in a religious and philosophical coordinate system) through psychic
energy (energy and information influence or consciousness in other coordinates). Prof. V.V. Puck [5] (the
Department of Mathematics of Donetsk National Technical University, our alma mater, was named after him)
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said about it many times. The thesis supports the ideas of an outstanding neurophysiologist academician of the
RAS N. P. Bekhtereva: “I assume that a thought exists separately from brain and the latter catches it from the
space and reads. There is much we see but cannot explain” [16] and the concept of the best ever electrical engineer
Nikola Tesla: “My brain is a receiving device. There is a nucleus in the space out of which we get knowledge,
power and inspiration. I haven’t revealed the nucleus mysteries, but I know for sure it exists” [17]. We can
suppose that other genii of the mankind worked according to the scheme (though not always). For example, A.S.
Pushkin was inspired in Boldino village (in modern terminology there was a coverage zone of the World
Communication Statement). Richard Bach started writing his great book “Jonathan Livingston Seagull” and then
the connection broke and he could do nothing about it. It was only after the period of many years that he was able
to finish it in the same great manner. Any type of creativity (dancing, music, painting, cinema, research etc) is to
be tuned up to some Eternity wave and might have some divine nature (if the genius is inspired by something).
The method does not have either a mathematical proof (induction) or a deductive conclusion. Even basic theorems
of linear algebra cannot be proved without the induction. Paper [18] covered the issues of logic system
development and its incompleteness in details. Anthropocosmism consciousness ontology describes the approach
based on the following basic ideas: the universal monism, dialectics, consciousness fine substance nature,
consciousness energy nature, relative potential mentalism as the universality of archetype of the great
consciousness in the space totality and, possibly, consciousness relative functionalism [19]. The analysis of the
doctrine texts did not let the author [19] make the definite conclusion as to the functionalism. However, he thinks
that some elements of functionalistic interpretation of the consciousness essence are present in a non-developed
form in theosophy and Agni Yoga. The theosophical theory about coatings (Russian dolls like) or the so called
“consciousness principles” (the “consciousness principles” is a theosophical term related with the
multidimensional nature of human’s consciousness in the ontological structure of the micro space) speaks in
favour of this point of view. According to the theory the consciousness can functionally be displayed in all
ontological plans or levels of the space being through different bodies (coats or carriers) — a physical body, an
astral body, and a mental body. While explaining the issue Mrs. E.P. Blavatskaya stated: “A numen (the
consciousness — intellect) can be a phenomenon on any existence plan being displayed through the relevant basis
or the explorer” [20]. Therefore we can drive to a conclusion that the brain is not the only consciousness explorer
and the exceptional organ. The consciousness can act outside somatic capsulation and neurophysiologic
dependence on the brain. This suggests that the consciousness is functional, and is some spiritual or energy
characteristic able to be manifested in the nature alternatively and as a substrate. While interpreting the
consciousness as a monad accumulated psychic and energy potential anthropocosmists do not support the idea of
physiological reductions and state that the consciousness and the psychic reality are ontologically
multidimensional. Taking into account the tendencies of development of natural science in the end of the XX and
beginning of the XXI centuries the philosophical position does not look like free speculation anymore and gains
certain theoretical and empiric basis [19]. The war of the New Time against obsolete metaphysics seems to have
been over successfully in the XIX century. But everything turned out to be not as it had been expected. The war
results rocked the basics of the ordinary consciousness and scientific mind! The reduced to dust esoteric
metaphysics were exposed to reincarnation in generally recognized scientific doctrines. Academic science started
reproducing the truth of mystical doctrines of the past through the mouths of its best representatives. The Nobel
Prize winners in physics started proving totally seditious from the point of view of classical science and crazy
from the point of view of common sense ideas: all fundamental particles are none other than structuralized and
vibrating space — physical vacuum. To put it in simpler words, the total world is built out of the space vacuum.
People in Europe were

looking for the inviolable blocks of the universe — Democritus’ eternal atoms- for many thousands of years.
They found the horrible Great Nothing of overthrown metaphysical systems instead. It is the irony of the evolution
of the learning mind — the mysticism is tasted much brighter in modern physical theories than in some religious
doctrines [13]. We support the approach of the author [12] who explains the Absolute vibration scheme: “The
world a human comes across in his everyday life is the world of average dimensions. Human’s sensors are,
correspondingly, adapted to perceive these very ranges. Thus, he sees within the interval between ultraviolet and
ultra-red rays. However, bees have the ability to perceive in the ultraviolet light (that is why bees and the human
see a flower differently) and can easily find nectar. But a red and a black flower are indistinguishable for them”.
The philosophical approach fully correlates with conclusions of our paper [12] in which the hypothesis of the
mysterious reality is represented as the Absolute vibration schemes. It can be displayed symbolically as a famous
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emblem of N.K. Roerich (three red circles in the red ring on the white cloth) recognized by the UNO as a sign of
protection of cultural values. If, according to the scheme, all the vibrations are divided into three parts, the
vibration lowest group (represented by the first out of three circles) is personified as the academician V.I.
Vernadski (classical physics), the next middle vibration group (and the corresponding second circle of Roerich’s
emblem) is personified as Pierre Teilhard de Chardin (Metaphysics), and the scheme and the third circle of
Roerich’s emblem (the highest group of Absolute vibrations) is closed by Edouard Louis Emmanuel Julien Le
Roy (hyper physics as a matter of facts). The circles cover the eternity ring (vibration infinity) that is all things
in existence. Thus the analysis of the mysterious reality around us can be represented symbolically. The red colour
symbolizes the opposite thinking process which is the knowledge synthesis Patriarch Kirill dreams about: “Saint
Fathers combined secular scholarship and theology and formed a synthesis. The famous theologian archpriest
Georgy Florovski named it the patristic synthesis. He wanted the current generation of theologians to combine
the secular culture with theological creativity for the latter to be able to enrich the culture and to make words of
the Church topical. | pray and hope for the dream of father Georgy Florovski to become a reality at present” [22].
It is no coincidence that we cited the words of the religious thinker. The religious approach alongside with the
traditional scientific one can personify Meta physics in our scheme which is outside the limits of classical physics
(according to Aristotle). And it really is like that! Meta knowledge (as it is called in the western philosophical
thought) or ethical gnosis (as it is called in the east) can personify the hyper physics in our scheme. It consists of
the following triad: Agni Yoga, THE, and theosophy. The concepts analysis is outside the scope of our research
though, from our point of view, it is rather promising. The thesis of esoteric doctrines (ethical gnosis) to have
been reincarnated is proved by the works of the Noble Prize winners, L.D. landau being among them. There are
three types of science in his science classification: “natural science, unnatural science and supernatural science”
[23]. He might have spoken about natural science, humanities and Meta science in present understanding of the
classification (that is about Meta history and Meta-physics which is outside the limits of the present one). The
main thing is that the point of view can be rationally explained today and the ternary theories can be developed
in physics, philosophy and mathematics. Let us start with physics. The world new physical picture [24] shows
that to solve physical problems of the origin of life suggested by the academician V.L. Ginzburg (irreducibility
or reduction of the living to nonliving, for example) it is impossible to apply elementary particle physics only.
The sphere of research is to be extended to the fields of the Universe which are not, as a rule, within the traditional
scientific paradigm. These are the fields which religion and esoteric have been studying for many centuries by
their own means. It was done in paper [25]. The author of the paper made an attempt to unite three worlds we
spoke about above on the basis of the following constants: Planck’s constant (h-worlds), light speed (C-worlds)
and the gravitation acceleration constant (G-worlds). All of them are possible in the endless world of the scalar
field (the one which does not have spin rotation). The field nature is there. It is the field world in which there is
no substance. The worlds of the type differ by the wave velocity (C-worlds). The space of the worlds of the
second type has axial symmetry which makes rotation possible. These worlds appear in the C-worlds in the form
of inclusions (the universes). The wave vibrations are polarized into two reverse rotating swirls there. It results
in formation of substance rotating particles and quantum fields. These universes are characterized by a new
constant — in our Universe it is Planck’s constant h. They are h-universes. New physical quantities such as mass,
impulse, energy, moment of momentum and spin appear in the worlds, and the particles have varying rest mass.
The third type of the worlds has the space central symmetry and comes into being in the form of inclusions in h-
universes. Unlike the two first world types where time is reversible, gravitation occurs here. It is characterized
by the gravitation acceleration constant G which

causes time irreversibility in some particles, nucleons in particular, which the familiar to us world consists
of. The effect is very weak and cannot be tested in modern experiments. However it is a significant as it makes
evolution irreversible. All three space symmetries are realized in the gravitating relativistic world which science
studies. The particles have fixed characteristics including rest mass here. Physicists see that the number of
particles is changed, but nobody has been able to observe the elementary particle appearance and their
characteristic forming so far although it does take place somewhere. This means that there is the world where
they appear and which is inaccessible for the physical experiment. This happens in the polarized world: not only
space-time coordinates but also fields, particles and structures are created there out of the substance formed by
the nucleons. The picture of the universe three worlds is close to the Vedic (esoteric) concept where the highest
world — the world of the Spirit- gives birth to the universe two types. The first one can be compared to the
huniverses has no reproduction. It appears in the universe second type. According to the universe polarization
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theory (UPT) it is created by gravitation. This world picture can be compared with the Christian Trinity if to
consider the Holy Spirit to control the C-world, God the Father to control the h-world, and God the Son to control
the G-world. Thus polarization physics tries to find possible common points of contact with both religious and
esoteric concepts. Existence of the tree worlds defined by light speed, Planck’s and gravitation constants sets a
minimal number of experimental constants which the common theory must have. It is these three constants that
are used in the UPT which means it is impossible to generalize it as the number of constants decreases under the
process of generalization [24]. The above physical process can be represented in terms of the UPT in the ethic
gnosis, that is everything appears out of nothing (the circle and zero), then a point (or one) appears in the circle,
which is the first stage of the developed, then the second point (two) and so on. It is, per se, description of
polarization in classical physics, when the plus charge appears on one side of the dipole out of the neutral point
and the minus charge — on the other one (as in classical magnetization). However, and this very concept is
criticized. Well the way to the Truth is not easy [27]. Consciousness independence and its irreducibility to the
brain function. Fainting extreme case is apparent death when there are no any oscillations on the
electroencephalograph. It became possible to study the phenomenon of off corporal experience due to recent
achievements in the field of resuscitation science. There were some cases when some patients after coming back
to life claimed they had not fainted and remembered pretty well all the actions of doctors and their perception of
another world. Temporary sight recovery of the blinds is especially impressive. The information reported by the
patients was tested by some researchers and proved. In some cases it was stated that actions described by the
patients had taken place when there was a straight line on the electroencephalograph. It means that the brain did
not function, but the consciousness was working. It is one of the main factors that call the consciousness being a
brain function in question. Some cases of brain serious damage which does not influence the consciousness
function prove the absence of the relation [25]. The classical example is the story of Phineas P. Gage, an American
builder who had a serious brain damage when the railway was being built. In 1848 he, the foreman of blasters,
was building the railway in Vermont. The crow with the help of which he compacted the plug over the powder
charge, stroke a sparkle and caused an explosion. 3.2 cm in diameter metal rod entered Gage’s skull below the
left eye socket. The wound bullet hole was between frontal and parietal bones on the left side too. Because of the
injury the builder lost the major part of the frontal lobe of the cerebral left hemisphere. Despite the serious damage
the victim came to consciousness in some minutes after the injury occurred and was able to come back to his
active lifestyle in two months. In the long run he recovered from the infection developed in the wound and lived
12 years more [28]. There are some reasons to think that post mortal states are different and dissimilar. They were
interpreted in some spiritual traditions of the past, although the knowledge is still cognitive non-legitimate and
philosophically esoteric. Large-scale research of the post mortal states is yet to come and none of the academic
skepticism is able to stop them. However we, first of all, should understand that the consciousness can exist
without the organic body. It is as natural as existence of water without a crystal glass [13]. The consciousness
is a phenomenon of, first of all, the psychic reality which exists ontologically and separately from the physical
world. Homo Sapience appears as a product of interaction of two different realities- physical and psychic one —
that, within the evolution process, opened the possibility of existence and perfection of the consciousness in the
sphere of the objective material being. . But all this does not mean that the consciousness exists only in the
physical world and is tied to it as a watchdog to its kennel. Human’s consciousness is always in two realities
during its physical life. It constantly fluctuates between them irrespective of whether the individual realizes it or
does not [13].

Consciousness and creativity thin the light of mathematics. We can suppose that the subjective reality — the
Spirit- is described with the scalar field imaginary component. P.A. Florenski wrote about it [29] and proved with
the help of mathematics that a man could be immortal. He was killed for that at Solovki though nobody was able
to prove the contrary of his statement. We appreciate this person who left for Eternity and for his heritage. Physics
and mathematics of Albert Einstein and an orthodox priest and mathematician P. Florenski are united by the ray
of aspiration into inexpressible. The Absolute cannot be expressed in words. A word is the reality model and any
model is just an approximate reflection of the reality (something is always missed during the process). The
concept of P. Florenski on imaginary things and inverted perspective is still understood by a few people. The
imaginary things are evanescent quantities. They describe dreams, visions and afterlife. Prior to P. Florenski’s
work it was seen as a religious dream. Nobody connected it with cosmology, physics and geometry. A. Einstein
discovered that the light speed had its limits. And what is going on then? P. Florenski says: “Then it is the other
world” [30]. He paints the scheme of the past, the present and the future in the form of two cones joined with
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their vertexes in one point. The lower cone is our past, and the upper one is our future. The point which joins
them is our present. Our world, the world of relativistic velocity limited by the light speed, is inside the cones.
The material point can’t move with the speed which is higher than that of light. It is its limit. But a thought and
nonmaterial essences and concepts including the consciousness and thus creativity are beyond the frameworks.
That is the imaginary world (or the other world in religious terminology) described by imaginary quantities
(complex numbers which consist of the real and imaginary components, that is the quantity multiplied by the root
of minus one) is beyond the frameworks. Mathematicians are quite strange people. At first they say it is
impossible to have a root from a negative number. Then they say it is possible and a number of applied equations
(Ohm’s law and Kirchhoff’s law in their complex form) describing, let us say alternating current appear. In the
ordinary form they describe direct current. The direct current is the sinusoid along which everything in the world
moves (a day/a night, life/death, human’s motions up/down). The light does not move directly. It is attracted by
massive bodies (spheres). Thus the imaginary world is described with the imaginary numbers. We are expected
to discover new laws in this direction. More than that, the mathematical theory of centaurs [32] has been
developed at MSTU named after N. Bauman. A man is a centaur as he has an animal component (in the form of
the physical body) with all the ensuing consequences and the obligatory imaginary one (ideas and concepts for
which he dies and which cannot be weighed on physical scales). This differentiates him from an animal (it is a
separate and very interesting issue for research). The western world tries to convince us that a human is an animal
and he does not need any idea (it is easy to control the world like that). The Russian world (it is based on Eastern
philosophy) tries to explain that a human is, first of all the God, and the God-Human, but not a Human-God of
the western world, as F. Dostoyevski said. That is why there is mystical ancient confrontation of the good (which
raises a human to the God) and the evil (which lowers him to inferno), and, correspondingly, creativity in both
ends. The civil war which is taking place in Donbass now is coming up to the diving line... We have first-hand
knowledge of it. Today’s study develops the concept of the hyperbolic field (the two cones joined by their
vertexes) [32], offering additional summands in wordings of known physical laws at hyper speeds or hyper
distances. It is also a concept of the reverse process as with quantum sizes a great number of paradoxes which
cannot be explained today appear [33]. The ethic gnosis of East offers new wordings of the laws which are
opposite to the mechanics of Newton and obviously have a spiritual basis. It is, for example, the wording of
analogous premise attraction (in contrast to opposite charge attraction). The fact that we look for the similar to
us individuals or teams and try to avoid those whose points of view are opposite proves the approach. The ethic
gnosis says that thoughts sent into the space (in our case it is the element of creative aspiration) attract the same
thoughts (or essences) formed and enriched by other people in the noosphere and come back with some
“addition”. That is like likes like. It is the law of the spiritual sphere and creativity. Agni Yoga states: “Only when
the spirit joins the creativity of the Space Magnet, its creativity is possible; only in this case opportunities are
attracted to it. The intense spirit can create intensely only when it has an approved world task. The creative
aspiration always states opposition that is why there are such battles under Our Shield. However victory is
inscribed on Our Shield”. [34] There is a concept of emergency in the system theory. Any system has
characteristics which are not specific to its elements and the sum of elements which have no special system
forming links; irreducibility of system characteristics to its component characteristic sum; the synonym is the
system effect. We think this emergency effect is described in the Bible: “Where two or three are gathered in the
name of Me, I am in the middle”. [35] Those two or three are

seen in the physical world, but there is the invisible Essence which interacts with the individuals turning to
it. It is a creativity process too. Dependence of the creativity on the consciousness states. The creativity may
occur in consciousness different states, and the results of the creativity depend on them. These states are described
in [13]. These are consciousness altered states, divided consciousness, mental silence, consciousness dissolution,
strikening and super consciousness, confusion of the reality, alcoholic psychosis (delirium tremens), narcotic
psychosis, and some forms of schizophrenia. This, of course, is besides wakefulness and sleep in different phases.
Here we again come across a complex ontological status of things we spoke about in the beginning of the paper.
The major mistake the old physicalist science makes when the problems like that are researched is that it narrows
the Nature reality ontological field intentionally. A physicalist thinks that there is the only event space in the
Nature, and it is the physical one. He makes a serious mistake as the subjective space is not reduced to the physical
reality. These poor scientists carried out many experiments: they split animals into tiniest particles to look for
life. Not a single microscope helped to see it. They were not able to get a new living being out of the remains
either. They interfered into the space of the special ontological status which forms its own event flows able to

43




Mesicoynapoonwiii nayunwiil scypuan « BECTHUK HAYKH» Nel (1). ATIIPEJIb 2018 T.

determine mental processes and actions of any intellectual individual. That is why when the realities are mixed
we deal with not just patient’s “fantastic ideas” and a “wild invention”, but essences and event flows of the virtual
psychic world which really interfere into the patient’s consciousness. The impersonal psychic reality which is not
seen by others is open to such person and he is unable to stop its interference into his subjective psychic space.
The conditionally sane individual comes across it only in the state of sleep or trance when his consciousness
leaves the physical reality and is entirely absorbed by another reality which is the impersonal psychic space.
However when the individual is in the state of the deviation under discussion, psychic essences obtain the
ontological status of the physical world. The reality mixture breaks the correct course of psychic processes,
deforms mental abilities and disorients the individual’s existential behavior. That is why a psychotherapist is to
make efforts to restore not only the reality boundaries but also their adequate perception by the patient’s
consciousness [13]. E.P. Blavatskaya finishes her theosophical classical works “Secret Doctrine” by the phrase:
“With generous opening of clinics for their supposed insane citizens people try to convince each other that they
themselves are not mad” [36]. Evidence of the creativity examined hypothesis in heritage of genii. Let us continue
giving examples of the East ethic gnosis as far as creativity is concerned: “You ask how Mrs. Kovalevskaya
solved problems. She did it with the help of fiery power, of course. She says in her autobiography that solutions
of the most complicated problems sometimes appeared in her brain instantly. She sometimes saw numbers and
formulae inscribed in front of her. She is certain to have worked hard but the fiery ray is sure to have touched her
“cup” and have provoked the forgotten. It happened quite often.” [37] E. Roerich and all her great family used
the link with the Supreme. It was Divine creativity indeed. The witnesses state that there were cases when before
answering a question S.N. Roerich left the room, spent some seconds in the entrance hall, and came back with
the answer. That is he tuned in for the Absolute and got the answer. Another example is Nikola Tesla and his
analogous creativity scheme: “The brain gets sharper under endless loneliness. To think and invent you do not
need a big laboratory. Ideas appear under the influence of outside conditions. The inventor’s secret is in his
loneliness. Ideas are born in the loneliness.” [38] N. Berdyaev says about it in his classical work on creativity:
“The act of creative freedom is transcendental with respect to the world being and the world energy closed disk.
The act of the creative freedom breaks the world energy determinate circuit. The act is to be the creativity out of
nothing from the point of view of the world immanent being. The timid denial of the creativity out of nothing is
obedience to determinism and the necessity. The creativity comes from inside, from bottomless and inexplicable
depth but not from outside and the world necessity. The desire to make the creativity act understandable and find
the basis for it is misunderstanding of it. To understand it means to recognize it is inexplicable and baseless [39].
N. Tesla reveals his secret (it took its place in ethic gnosis): “If I had some exhausting task, I fell upon it again
and again until it was done. | practiced day after day, from morning till night. At first it required strong mental
efforts which were against my wish and inclinations. Then, with the course of time, the contradiction weakened,
and my will and wish were as a whole. It is like that today, and this is the secret of my success. | do not need
models, figures and experiments. When my ideas are born, I build a device, change the construction, improve it
and turn it on in my imagination. | do not care whether the device is tested in my thoughts or in the

workshop- the results are the same.” [40] Thus there is the analogy with quantum physics according to one
paradox of which electron is everywhere simultaneously but not in some space localized point [41]. It is called
the spirit divisibility in the ethic gnosis. Where is the problem? The creativity as the dark (leading to destructive
results for the society) and the light (in the name of education and culture) appears to use one and the same
mechanism. Where does the division take place? The ethic gnosis gives the answer: “A half a century ago we
cared about physical knowledge increase. We achieved much but the spiritual consciousness lagged behind the
physical one. Ethic was lost among piled formulae. Machines distracted the human from thinking art. Now we
have enough of robots! The world needs the heart for the balance. The rescue is in it. The evil power pressurizes
the earthly aura.”[42] Thus we need to add (in military terms) friend-or-foe identification system, the heart in
particular, to our system. It is to be brought up and taught thinking. It is the moment of principle for the future
development of the civilization and moreover for the entire Russian World. Today the western world is trying to
impose its creativity on us (it is dark and destructive to a considerable degree) and puts forward a fake goal —
technocracy. DonNTU and the MANEB Academy (St. Petersburg) have published the process interpretation in
the joint proceedings [43]. They analyzed the prospects of the mankind’s development and the fact that it is in
the bifurcation point (it is confirmed by the ethic gnosis) where the development can go either the western way
(cyborgs and the offers of the futurologist Raymond Kurzweil) or the Russian way. We support the second one
as there is the concept-based prospect of technological development which is directly related to the consciousness
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and the creativity vector. It is given in the works of S. R. Ableev who specializes in Roerich’s heritage and was
the first to defend the doctoral dissertation in the area. The individuals tied to the material being and admiring the
machine will stay in the sphere of the physical reality. They will create hybrid forms of the cyber-life and the
cyber-mind in the course of their technology development. The human nature will be dissolved in technical
devices and the human consciousness might be absorbed by the computer intellect. The prospects of the human
technetronic development are rather vague. We think there will be three probable finals. The first: the fragile
technosphere will be destroyed by global catastrophes which will throw the mankind back to the new Middle age
at the best. The second: partial or entire collapse of the technosphere being the result of the nature resource deficit.
The third: the intellectual machine created by the human will depress a clever but spiritually weak individual
which will cause the dramatic final for both [13]. The consciousness existence noospheric form has some serious
advantages over the physical one. First the psycho-mental (field) carrier of the consciousness does not require
special ecological conditions and is more lasting than the organic body. Secondly the form of consciousness
existence does not depend on the planet raw material sources. Thirdly it is more stable as to planetary disasters
and space cataclysms. The technical infrastructure of the modern and the future technetronic civilization will
always be rather vulnerable in this respect [13]. The noospheric civilization is impossible without the
consciousness new non-biological carrier which is the body built without organic substance. Its forming will be
the anthropological super-technology of the future. It will change the aspect of the smart life and start the space
existence of the post-human spirit [13]. Someone will say these are meaningless futurological fantasies which
are not the place for scientific literature. Our answer is as follows: any cognitive, technological or humanitarian
breakthrough of the mankind started with the bold flight of a constructive thought. Some researchers know that
similar experiments in spiritual and vital transformation of the human’s nature have already been carried out and
were quite successful. Find hermeneutical keys to the human esoteric culture and you will understand which
“immortality germ” Chinese Taoists tried to express in human’s nature, what the philosophers' stone of the
European spiritual alchemy has to do with the human’s essence and what the so-called “fiery trans-mutation of
the spirit” in philosophy and practice of secret yoga and Agni Yoga Eurasian gnosis means. Sacral knowledge
has not only ethic but also cognitive value. However we understand little what it consists in [13]. What suppresses
the human’s spirit noospheric evolution? First it is a hypertrophied ego-complex of the consciousness caused by
the illusion of human’s psychic individuation. We have already mentioned the positive meaning of forming of
the psychic individuation at the early stages of the intellectual consciousness making. However the times passed
long ago. At present egocentrism causes constant dissociation of the entire mankind and supports the dangerous
world-outlook of anthropocentrism [13]. The imperfect mankind thinks it is the centre of the natural world, and
the imperfect human’s individual imagines himself the maker of any being destiny and opposes his own interest
to the entire universe and other

individuals. You are not to be a prophet to see rather sad eschatological effects of the world-outlook. The
consciousness destructive ego-complex is the single root of contradictions in the systems of human-nature,
human-society, and human-human. That is why its overcoming will reveal not only the ways to solve the
contradictions but also the horizons of the noospheric spirit evolution [13]. Let us come back to the thing we
started with — to the main idea of the “Creativity Meaning” of N. Berdyaev which can be put like that: the
human’s personality sunk into the abyss of everyday, vulgarity, evil and violence longs to the God in creativity
impulse and becomes free only this way [45]. Conclusions We hope to have developed the thesis of N. Berdyaev
that “Creativity is the human’s response to God’s appeal. It is useless and odd to discuss whether the creativity
can be justified from the point of view of expiation religion. To expiate and rescue one can do without the
creativity. The human’s creativity is necessary for the Kingdom of God” and presented the schemes of its
synthetic understanding. Much is obviously left behind the frameworks of the paper. But the human and the
knowledge is an open system. The main thing now is to fulfill the instruction of the Leader of the Big Russian
World: “...We must never forget about the moral and ethical basis of our business. All we do is to be to people’s
good, is to strengthen a person, but not to destroy him” [1]. We would like to cite the lines of the verse of Y.
Klyuchnikov showing the creativity mechanism discussed in the paper: “Knowledge has another name The
knowledge and news cannot be confused It brings a Divine Word And requires a receiver in the form of
conscience...”
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